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Good morning.  I am Janine Migden-Ostrander, the Consumers’ Counsel for the State of 
Ohio, the statutory representative of Ohio’s 4.2 million residential customer households 
on utility issues.  Residential customers contribute to approximately forty percent of the 
electric utilities’ revenues and comprise the single largest group of ratepayers in our state.  
Thus, the decisions made by this General Assembly will have a substantial impact on 
these utility customers.   
 
Summary 
While the Office of the Ohio Consumers’ Counsel (OCC) is very supportive of the 
Advanced Energy portions of this legislation, (with the addition of some suggested 
amendments), OCC has a number of significant concerns with the rate plan aspects of the 
bill.   
 
Regarding the rate plan aspects SB 221, we are pleased with the elimination of regulatory 
transition charges as a perpetual charge based on nothing, in that the costs originally 
associated with these charges will have been paid in full by the end of 2008 for most 
utilities.  Yet the Senate Amendment would have called for Columbus Southern Power 
(CSP), Duke Energy (DE or Duke), Cleveland Electric Illuminating Company (CEI) 
Ohio Edison (OE) and Toledo Edison (TE) typical residential customers to keep on 
paying annual charges of $27, $54, $297, $144 and $342 respectively.  It was a benefit to 
utilities that would have required its customers to keep on giving.   
 
We also appreciate the provision that any new generation will have to be competitively 
bid in that it offers the opportunity to select the least cost option.  Of great importance is 
the intent to create a comparison between market and regulated rates, however that needs 
to occur far more frequently than what is outlined in the current House Version of SB 221 
(Version 21). 
 
The short version of what needs to be amended or clarified is as follows: 
 

• The comparison between the Electric Security Plan Option (ESP) and the 
Market Rate Option (MRO) must occur with the very first filings under the 
new law and must include more frequent tests than every four years, such that 
if the ESP rate increases by ten percent or more due to automatic adjustments, 
that triggers a new comparison. 

• The process for establishing a rate increase under an ESP should conform to 
existing laws for rate increases, specifically ORC Sec. 4909.18.  That will 
provide OCC and other intervenors 275 days and not the meager 120 days to 
conduct our analysis. 
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• The generation rate needs to be 100 percent bypassable so that if ESP or MRO 
under the Standard Service Offer rate becomes too high, customers can have 
other meaningful options available to them. 

• Side-deals should be deemed unlawful as unjust and unreasonable.  These 
side-deals are an insult to American jurisdiction and should not be tolerated.  

 
Our areas of concern with SB 221 include the following in order of appearance in the 
legislation and not based on importance, the most important being addressed in the 
remainder of my testimony which follows: 
 

• Line 375 – Storage facilities that operate off peak should not be included in 
the definition of renewable energy and more appropriately belong in the 
definition of advanced energy, given that these facilities consume more 
energy off-peak than they produce on-peak. 

• Line 438 – The language regarding the intent of providing appropriate 
incentives to certain technologies is unclear and the OCC would oppose 
incentives that translate into the payment of more money from customers.   

• Line 787 – The language should be amended to add the word “qualified” to 
describe the competitive bidders who can participate in a bid process. 

• Line 869 – The blended market rate option, and the process there under, 
appears to only apply to American Electric Power (AEP), Dayton Power and 
Light (DP&L) and Duke, but not to FirstEnergy (FE).  This is because the 
language specifically references distribution electric utilities that directly own 
generation.  It is unclear from this legislation, what applies to FE.  Can they 
go directly to market as opposed to a phase-in?  While a market option may be 
better for FE customers, the statutory language needs to clarify how FE is to 
be treated. 

• Line 908 –This section appears to give the commission the authority to adjust 
rates in the event of a financial emergency without setting forth the criteria of 
what constitutes an emergency and what a utility should have to demonstrate.  
Further, this section also allows for upward adjustments in rates if the rate is 
so inadequate as to constitute a taking of property without compensation.  
This could be interpreted to mean that the utilities are entitled to the market 
value of their generation as opposed to the true cost of the generation.  Recall 
that customers have already paid, or are in the process of paying, for these 
plants including stranded costs. 

• Line 930 – “of” should probably be changed to “or.” 
• Line 959, Line 1106 – As OCC reads the legislation, it appears that the test of 

whether an Electric Security Plan (ESP) is higher than the market rate only 
occurs if the market plan is longer than three years.  For ESPs that are longer 
than three years, the test against market only occurs in the fourth year and 
every four years thereafter.  This means that a utility can charge higher than 
market rates and evade the test by filing three year plans.  This outcome is 
possible for FE and DE customers whose rates currently exceed market or are 
at market levels, respectively.  If the intent is to compare the first ESP with a 
Market Rate Option (MRO), this needs to be explicitly stated.  Moreover, the 
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comparison between ESP and MRO should occur every year or whenever 
rates increase by more than 10 percent, whichever is first.   Otherwise, 
customers could end up paying rates that greatly exceed the ESP.  

• Line 965 – The language is too broad and wide open in terms of allowing 
utilities to recover all manner of costs, thereby commingling distribution and 
generation-related costs. 

• Line 967 – This provision allows for the automatic recovery of fuel costs and 
various clean air compliance costs.  There should be a requirement for an 
audit and a hearing (with appropriate due process including preparation and 
review time) on these costs – costs that can be in the hundreds of millions or 
billions of dollars.  Note that under pre-SB 3 regulation, fuel hearings and 
audits were mandated under the now repealed Ohio Revised Code “ORC” 
Sec. 4905.301. 

• Line 978 – This provides the Commission with the authority to bypass the 
limitations of advanced cost-recovery embodied in ORC Sec. 4909.15, by 
allowing contemporaneous recovery for construction work in progress 
(CWIP) with no limitation on the amount of CWIP permitted and no clear 
indication of whether the utility will obtain a return on and/or a return of its 
costs.  Customers should not pay for power plants – especially when the 
utilities have guaranteed recovery until the plant is completed. 

• Line 992 – The new power plant costs are treated as a nonbypassable charge 
which has anti-competitive implications for customers who want to aggregate 
and shop.  If new power plant costs are to be nonbypassable and if customers 
are to get the benefits of the output through the life of the plant, then 
customers should be allowed to have the generation from the new plant 
allocated to them.  This would include giving customers the ability to shop for 
the remainder of their needs as opposed to paying the nonbypassable charge 
and then having to acquire on top of that 100% of their power needs. 

• Line 1011 – From the customer side of the meter, there are concerns regarding 
allowing the utilities to include a plethora of terms and conditions that can 
negatively impact competition, create barriers to competition and/or barriers 
to alternative energy.  These concerns will allow the utilities to bypass or 
avoid current and pending commission rules and orders on these issues to the 
significant detriment of the public interest and contrary to the intent of this 
legislation.  These issues should be addressed generically in the currently 
established commission forums. 

• Line 1018 – There should be no automatic increases in any costs -- especially 
ones of such potential magnitude -- without hearings, ample opportunities to 
conduct discovery, preparation of expert testimony and the requirement of an 
audit. 

• Line 1020 – Securitization of any phase-in is not in the public interest.  What 
this means is that the utility company that receives an excessive rate increase, 
or a utility going to market where the market price would cause significant 
increases, could phase-in the impact of that increase.  The difference in the 
rate charged and the rate not collected would be securitized meaning that the 
utility would issue a bond to cover those revenues which would be guaranteed 
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by customers.  Thus, any potential downward adjustment to those costs would 
be unable to occur.  Customers would be locked into a debt.  Securitization, 
while promoted by utilities in the SB 3 debates, was rejected by the General 
Assembly at that time and should be rejected now. 

•  Line 1038 – This section combines distribution rate increases with generation 
increases in a way that may allow a distribution company to circumvent the 
rate case process.  Moreover, single-issue ratemaking requires that customers 
pay increased rates for specific expenses, without an opportunity for 
customers to benefit from any offsetting decreases in expenses.  The effect is 
to allow utilities to circumvent the rate case process for distribution increases 
by obtaining the increases through the more convenient, less-scrutinized ESP 
process, thereby undermining the rate case process.  

• Line 1043 – Infrastructure modernization is a distribution cost that may run 
into the billions of dollars.  It should not be allowed to be included as part of 
an ESP but should instead be subject to the rate case process under ORC Sec. 
4909.18. 

• Line 1050 – The reason for this section is unclear but it appears to allow 
utilities to spread costs incurred by one of their affiliates out among their 
affiliated operating companies for economic development, etc.  For example, 
if a new factory locates in Columbus, any incentive payment could be 
allocated to CSP and OP customers.  There should be a provision that states 
that the operating utilities will absorb a portion of those costs.  Historically, 
customers and utilities have split on a 50-50 basis the economic development 
benefits since the utilities in have the benefit of added business. 

• Line 1059 – 120 days from start to end for the ESPs consideration leaves OCC 
and other intervening parties with only eight weeks or less to prepare for cases 
that may impact customer rate increases into the hundred millions, if not 
billions, of dollars for periods of up to perhaps ten years. We need the same 
amount of time for ESP filings that is afforded in a rate case – 275 days and 
nothing less -- to do the job that the legislature has established as OCC’s 
directive under ORC Chapter 4911. 

• Line 1065 – This contains a standard of comparison referencing “that would 
otherwise apply” which is unclear and creates problems in terms of the 
ultimate rate that could be adopted.     

• Line 1114 – The words “continues to be favorable in the aggregate” should be 
stricken as it appears to endorse partial stipulations which are not in the public 
interest. 

• Line 1119 – The reference to “notice and an opportunity to be heard” needs to 
be strengthened to “require a hearing” given the costs that are at stake for 
customers. 

• Line 1128 – This section allows the phase-in of rates with interest on 
deferrals, through the creation of a nonbypassable regulatory asset.  OCC does 
not believe this is good public policy and is concerned that the creation of 
additional nonbypassable charges will impede competition and saddle 
residential customers with costs they cannot avoid. 
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• Line 1241 – The creation of a federal advocate should not supersede the 
Commission’s authority to participate in federal matters as there are important 
committees on which only commissioners may participate. 

• Line 1536 – This allows the Commission to classify any new technology as 
renewable or advanced energy.  Criteria for doing such needs to be established 
and this can include generally accepted industry standards in effect at that 
time. 

• Line 1731 – This section allows existing or new customer-sited generation, 
energy efficiency, etc. to be included as counting towards demand response or 
energy efficiency, etc. which is problematic.  An installation that is ten or 
fifteen years old could count towards future reduction.  Some parameters are 
needed and OCC recommends that only new measures, not established 
measures count towards energy efficiency and demand response. 

• Line 1749 – With respect to customer-sited generation involving opt-outs by 
customers, it is important to assure that these sources of generation are not 
double-counted as meeting part of the utility’s requirements.  Further, 
transmission and distribution infrastructure costs should not be counted as 
they are already accounted for in regard to the ESP under which the utility 
will be getting full recovery and engaging in those activities anyway.   

• Line 1755 – The requirement that programs not conflict with state Building 
Codes could result in the elimination of voluntary programs under which 
builders are encouraged to exceed the requirements.  Therefore an exception 
should be carved out to recognize this given that new construction programs 
are highly cost-effective. 

• Line 1802 – given the solar carve-out and the renewable energy requirements 
in general, the limitation on net metering to one percent of a utility’s peak 
load should be eliminated as inconsistent with the policy objectives of 
fostering renewable and advanced technologies. 

• Line 1880 – This section can be construed as excusing FE from the 
requirements for greenhouse gas emission reporting etc. since it requires that 
the generating facilities be owned by the distribution company.  This is a 
change from the Senate-passed version.  OCC recommends that FE not be 
exempt. 

• Lines 1889 – 2067 – This entire section should be eliminated from the Bill as 
it addresses gas decoupling and is not needed because the current provisions 
of ORC Chapter 4929 already permit gas decoupling.  Additionally, similar  
amendments were sought in HB 250. OCC testified on HB 250 expressing 
concern that there is a need for additional customer protections. 

• Line 1906 – Decoupling should be established as part of an application for a 
rate increase under ORC Sec. 4909.18.  It can only be part of an alternative 
regulation proposal when it is filed as part of a R.C. 4909.18 application for a 
rate increase.  Permitting utilities to apply for decoupling without following 
the ratemaking procedures of R.C. 4909.18 will leave customers unprotected 
and with no guaranteed opportunity to challenge this regulatory mechanism.   

• Line 2013 – Gas decoupling should not be permitted unless a utility is 
engaging in a comprehensive energy efficiency program.  Decoupling is 
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designed to address the revenue erosion that occurs when utilities reduce sales 
as a result of energy efficiency.  Without the energy efficiency, decoupling 
should not be permitted. 

• Line 2061 – The reference to the Office of the Ohio Consumers' Counsel 
should be deleted as OCC is not an adjudicatory authority that rules on the 
implementation of policy but is an office that makes argument to adjudicatory 
authorities and Courts on how state policy should be implemented in the 
interest of Ohio’s residential consumers. 

• Line 2068 – This section (ORC 4929.05) should be deleted as it will permit a 
gas utility to circumvent public notice and forgo a  hearing on the decoupling  
mechanism which could substantially increase customers’ rates well into the 
future. 

• The Legislation does not address side-deals.  Side-deals should explicitly be 
held to be unlawful as against public policy and the public interest.  Along 
with the OCC, the Chairman of the PUCO and OCAP have publicly stated 
that side-deals should not be permitted.  Even if permitted and disclosed, the 
timeframe allotted for challenging stipulations is very restrictive.  
Consequently, there would be inadequate time to both obtain the documents 
and conduct discovery on who is paying for the subsidies under the side deals. 

 
The Financial Landscape Facing Many Ohioans 
This is a comprehensive piece of legislation about very complicated issues that 
significantly touch every Ohioan.  It is important that we recognize the plight of so many 
struggling families for whom increased rates would be devastating.  And yet, based on 
the massive cost increases looming on the horizon of these families – and all us - ranging 
from increased fuel prices and clean air compliance costs to extensive infrastructure 
improvements to name only a few, it appears that increased costs may be unavoidable.  
Nevertheless, much can be done to mitigate this impact on the State of Ohio – its 
businesses, industry and citizens.   
 
As I have listened to much of the debate and reviewed the testimony of others on this 
important issue, I have been struck by the consistent theme that has permeated the 
customer side of the meter – that being affordability.  Industrial customers claim that they 
cannot absorb increases and if rates go up -- they will have to downsize or leave the state.  
If this is true, that means jobs could be lost at a time when Ohio’s employment rate 
exceeds the nation’s average.  Similar concerns have been heard from commercial 
customers who will have to raise their prices to cover their energy costs.  And as we all 
know, those costs get passed on to their customers in terms of the price of their goods and 
services.  In the end, it is the residential customer who always pays.  Residential 
customers are at the end of the line and have no where to pass their high costs.  We also 
hear from many average residential customers who are trying to balance a host of rising 
costs on salaries that are not increasing at the same rate as everything else.  What about 
the average, hardworking middle class Ohio family?   We must not forget them either. 
 
For instance,  consumers who already have some of the highest electric rates in Ohio 
showed up in droves at a dozen local public hearings held throughout FirstEnergy’s 
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Cleveland Electric Illuminating, Ohio Edison and Toledo Edison service areas in March 
as part of the company’s proposed distribution rate increase. FirstEnergy filed with the 
PUCO to collect $343 million more in annual revenue from all customers (residential, 
commercial and industrial), beginning in 2009. (Distribution rates generally recover a 
utility’s costs for local facilities and equipment such as poles and wires, etc.)  
 
More than 600 consumers attended the 12 local public hearings held in Akron, 
Austintown, Barberton, Cleveland, Geneva, Mansfield, Maumee, Sandusky, Shaker 
Heights, Springfield, Toledo and Wauseon. Sworn testimony provided by consumers at 
each public hearing became part of the official case and is considered as the PUCO 
Commissioners make a decision.  Others wrote letters that are filed in the PUCO docket 
for these cases. 
 
Effie, from Akron said during her testimony: “Seeking a rate increase to generate 
additional revenue for your company, I can understand that, but what about the poor and 
the middle class that is between a rock and a hard place?”  
 
John from Youngstown said: “Plain and simple, this rate increase should not be approved 
due to the present economic situations in Ohio, such as job losses, home foreclosures and 
unemployment numbers.”  
 
Vesna from the Mahoning Youngstown Community Action Partnership testified:  “I’ve 
been (working at the partnership) for 31 years and I’ve seen families make tough 
decisions whether they can eat or whether they can pay their utility bills. The idea of 
paying anything more … just does not sit well with those families.” 
 
Ron from Austintown testified: “. . . at a time when Ohio Edison and FirstEnergy is 
coming to us for a rate increase, they have record profits of $1.3 billion … Top corporate 
officials called 2007 a solid year and predicted even better results this year. So not only 
did they have a record profit, their own testimony is they’re predicting a better year next 
year.” 
 
Cathleen from the Barberton Area Community Ministries testified:  “We’re not 
complaining, but just letting you know that both individual households and charitable 
organizations are stretching every penny to make it possible for people to keep their 
utilities connected. We would all like more income, more profit, more financial security 
in our lives, but in these hard times many of us are learning to live within the most 
restrictive budgets we’ve ever experienced, and we believe FirstEnergy should learn to 
do the same.”  
 
We consider consumers such as these, to be the experts on how a rate hike will affect 
their budgets and to report on issues regarding service quality, Their testimony, along 
with many others in the transcripts and the docket for this case show that the consumer 
budget overall is already tight.  
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For many families, higher rates translate into choices between utility service and 
medicine or food – choices no family should ever have to make.  Unemployment in Ohio 
is a concern that should be addressed when considering the energy policy legislation. 
Rates of unemployment have been on a steady decline in the United States but Ohio’s 
unemployment rate has remained high. The Ohio Department of Jobs and Family 
Services reports that unemployment was at 5.3 percent in February while the national rate 
4.8 percent.  Wages also are lagging behind the national average and it is causing 
problems for Ohio families. As reported in a March 22, 2008 Columbus Dispatch article 
more Ohioans than ever (1.1 million, or one in ten) are receiving food stamps, demands at 
the state’s food banks are up, and the number of individuals who need to hold multiple 
jobs to make ends meet is on the rise, according to the Ohio Department of Job and 
Family Services. 
 
Utility rates have cost Ohioans an average of $2,450 per year since 2001, according to 
PUCO rate surveys.  Protections are needed to ensure that all, especially the most 
vulnerable of Ohioans, receive the lowest cost option for their energy bills. The 
vulnerable in Ohio are facing an even more dire future with costs of most goods and 
services on the rise. In 2006, poverty levels for individual Ohioans were at 13.3 percent 
while 9.8 percent of Ohio families struggled with poverty. These levels are 25 percent 
higher than in 2000 when the last U.S. Census was conducted.  While many in Ohio 
struggle with poverty, we also have to be mindful of the working poor, who often cannot 
receive assistance for the rising costs of utilities. According to the 2006 American 
Community Survey, nearly half of all Ohio households earn less than the median income 
of $44,532. 
 
Attachment 1 is information that the Office of the Ohio Consumers' Counsel (OCC) has 
gathered which will provide insights into the composition of the residential customer 
class and the economic hardships they are struggling to work through.  It is the financial 
landscape that defines the climate in Ohio at this time. 
 
The point of all this is that no customer, large or small, can afford to pay more than is 
justified in electric service.  Given this, solutions must be employed that address the 
concerns of Ohio’s entire citizenry.  These consumer concerns should be given equal 
consideration when considering those of the four electric monopolies. Afterall, driving 
more consumers onto payment plans, into foreclosure or other forms of debt will 
ultimately challenge the companies as well. 
 
A Quick Review of the Versions of SB 221 
When Governor Strickland introduced SB 221, OCC supported some concepts but could 
not support the bill overall because it provided for the establishment of Electric Security 
Plans (ESP) without the guarantee of the opportunity to fully investigate and prepare the 
consumer side of the case.  Also, because it permitted a plethora of automatic increases 
which could range in the billions of dollars with no requirement for a hearing!  At the 
time, I worried about the kinds of cost – unverified and not fully investigated -- that could 
be allowed and that had the potential to raise rates well beyond what was reasonable.  It 
looked like a codification of the Rate Stabilization Plans (RSP).  OCC had been down 
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that path and had appealed them all to the Supreme Court of Ohio with good outcomes 
for consumers – one was reversed, another vacated, and another two were reversed in 
part.   
 
Despite claims to the contrary, the RSP/ESP are not good policy and are harmful to the 
average residential customer.  Of course, the industrial customers like them because it has 
allowed them to enter into private, side deals and special contracts which have allowed 
them to surreptitiously side-step the full brunt force of these utility increases at the 
expense of the average Joe. 
 
When SB 221 passed out of the Senate, OCC could not support that version either 
because not only did it fail to fix the problems discussed above, but it also added the 
enormous utility “incentive” of the Regulatory Transition Charge (RTC) which in FE 
service territory, for example, would have required customers to pay a whopping $594 
million per year.  This incentive appeared to have the support of the Ohio Coalition for 
Affordable Rates.  I would venture to guess that this is because many of these industrial 
customers had special contracts that were grandfathered under the Senate version and that 
would continue to insulate them from the RTC charges.  I come to this educated guess 
because the contract “renewals” that took place in conjunction with the negotiated 
Electric Transition Plan Proceedings (ETP) were largely not filed and remain a mystery.  
 
Now the House has introduced a new version of SB 221. OCC recognizes some 
provisions as steps in the right direction for Ohio’s energy future, but still cannot fully 
support the bill.  Although it eliminates the RTC and requires a competitive bid for 
generation, and possibly a comparison of the ESP with the Market Rate Option (MRO) in 
the first year and every four years thereafter, it adds many new cost increase 
opportunities to the utilities’ treasure trove.  For example, this version (Version 21), 
allows for phase-ins and cost deferrals to be securitized.  Further, it allows distribution –
related infrastructure modernization to be included in the generation-related ESP without 
the benefit of being treated separately in a rate case even though the costs may be in the 
billion dollar range.  Thus, it is allowing these monopolies to escape the kind of review 
traditionally provided in a rate case for its distribution services.  Moreover, Version 21 
eliminates the requirement that side-deals be disclosed.  Side-deals should be eliminated 
and at the very minimum disclosed with the opportunity to do discovery around these 
costs.  (More on that later).  Further, Version 21 adds gas decoupling with no consumer 
protections and no requirements for energy efficiency as a trade-off.  (This also will be 
discussed further in my testimony). 
 
The Offering of a Simple Solution 
There is a simple solution and this solution is fair although probably not entirely to the 
utility companies’ liking.  While there has been much talk about not being able to put the 
genie back into the bottle, the longer this discussion continues the more it appears that to 
some extent we can. 
 
OCC continues to recommend that the utilities file an ESP and that the ESP rate 
determined by the Commission be compared with a market rate and tested by a bid 
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process where there are at least four bidders who are interested.  The least cost option 
between the MRO and the ESP should prevail.  The comparison should be conducted any 
time the regulated rate in the ESP increases by more than 10 percent. 
 
As to the regulated rate, OCC recommends a full return to pre-Senate Bill 3 laws.  This is 
not an impossibility – with the exception perhaps of FirstEnergy.  OCC would not 
necessarily oppose FE going to market because there is the strong possibility that given 
that market rates are approximately 10 percent below the regulated rate, customers would 
fare better.  Moreover, FE has publicly stated on more than one occasion that it expects 
its rates to go up higher then their currently levels.  Of course, if FE did not want to go to 
market, it could choose the regulated rate approach as long as the regulated rate was less 
than the market rate. 
 
Under the ESP, there are proceedings to set rates just as in traditional ratemaking.  The 
fundamental difference is that in traditional ratemaking there is a balance between utility 
needs and reasonable cost so that customers pay only what is prudent, fair, just and 
reasonable.  In return, the utilities get the opportunity to earn a reasonable rate of return.  
For the most part, this has served us all, customers and utilities alike, reasonably well.  So 
why cannot we not substitute the contorted machinations of RSPs and ESPs for 
traditional ratemaking and have the ESP follow the procedures of a rate case pursuant to 
ORC Sec. 4909.18?  
 

• Just as the legislature can legislate a 120 day proceeding under Version 21, it 
can legislate a 275 process that conforms with the ratemaking laws that the 
electric utilities are using in distribution rate cases pursuant to ORC Sec. 
4909.18.   

• There is no reason not to return to cost of service regulation under which 
utilities recover their costs plus a return.  Under SB 221, utilities are provided 
the opportunity to recover all their costs on an expedited basis including a 
return on new power plant construction.  In fact, as currently drafted, Version 
21 provides several references to utilities receiving a return on investment.       

• To be clear, the utilities have the opportunity to recover all their costs from 
customers, yet the only matter upon which the utilities insist on a market rate 
as opposed to cost is for their existing power plants.  If the utilities want the 
market rate, then they should refund customers all the billions of dollar in 
stranded cost.  Not only have customers paid for the value of the plants, but 
they have paid for the so-called uneconomic investment in those plants.  We 
should end the cycle whereby the utilities get to choose between regulation 
and market, cherry-picking which aspects work best for them, while the 
customers are continuously handed the short straw. 

• SB 221 allows for automatic recovery of fuel costs and environmental 
compliance costs.  Why can we not have these issues addressed as they 
traditionally were under the former ORC Sec. 4905.301?  There are really no 
impediments to restoring these consumer protections which include a hearing 
and an audit. 
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• Under SB 221, the utilities can file for single-issue ratemaking to increase 
rates for new costs.  What is the public policy benefit that requires us to give 
money to the utilities without first netting those increases against any cost 
decreases? 

• And why under SB 221, do we tolerate excessive use of automatic adjustment 
clauses?  Under regulation, automatic adjustment clauses were used only 
when the costs were volatile and subject to frequent fluctuations and virtually 
outside the utility’s control, such as fuel costs.  Yet we would permit under SB 
221 a plethora of utility automatic increases that would fail to meet such 
standards under regulation.  

 
There is a longstanding tried and true mechanism for addressing rates and its called 
statutory ratemaking and it is set out in ORC Sec. 4909.18.  It seeks to balance the 
interests of customers along with the interests of the utility.  While it is not perfect and it 
has allowed increases for utilities beyond what OCC historically has thought to be 
reasonable, it is tried and true with a long history of Commission and Court precedent 
and provides customers with the full opportunities to be heard, including public notice, 
investigation, and mandated hearings – elements that are not part of the unbalanced RSP 
process and every other mechanism that has been put forth in the various permutations of 
Senate Bill 221. 
 
I urge you all to take a fresh look at this issue from a wholly different perspective.  I ask 
you to take a good look at the Emperor’s Clothes.  Search for answers to key questions. 
Was there ever any good policy reason why we should allow utilities to load up 
customers rates without a full review?  Is there any reason we should hand over money 
by the buckets for costs that cannot be justified or verified or have not been demonstrated 
to be prudent?  Give the utilities what they reasonably deserve, but do not give away your 
constituents money without being sure that it is, in fact, what the utilities reasonably 
deserve.  Consumers cannot afford unjustified, unsubstantiated higher rates. I encourage 
you to spend some time in looking at the Commission dockets of the most recent rate 
increase cases for any utility – including the electric cases.  Letter after letter from 
individual consumers all over Ohio eloquently states hardship and describes how 
increasing rates are affecting their lives.  They ask us, in many cases beg us, as public 
officials and lawmakers to look after their interest and protect their earnings and savings.  
 
OCC’s Recommended Parameters for a Compromise 
Following Governor Strickland’s announcement that he would veto Version 21 in its 
current form, at least one newspaper reported that settlement discussions between 
members of the legislative and executive branch might ensue.  Here is OCC’s 
recommended compromise: 
 

• The ESP rate process should be based fully on ORC Sec. 4909.18 and related 
ratemaking statutes; 

• Automatic increases in fuel and environmental costs should be permitted 
pursuant to the provisions of ORC Sec. 4905.301 which were repealed in SB 
3;  
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• No other costs should be subject to automatic increases -- they are designed to 
recover volatile costs like fuel that are outside the utilities’ control; 

• Require an initial comparison of the ESP rate with a market rate with the least 
cost option prevailing.  Require frequent tests of the ESP rate such that 
anytime ESP rates increase by more than 10 percent, the ESP is tested against 
the MRO for the purposes of determining the Standard Service Offer (SSO); 

• A utility operating under an ESP should be allowed to proceed to construct 
new generation provided the following: 

o The need for the facility is established; 
o The power plant is competitively bid; 
o The power plant is dedicated to consumers for the life of the plant; 
o Customers must pay a nonbypassable charge to cover their cost for the 

power they receive, but are free to purchase the remainder of their 
power needs in the competitive market and receive a blended rate; and 

o The current laws on used and useful and construction work in progress 
are maintained since utilities will have the same if not greater level of 
assurance of cost recovery as they had under traditional regulation. 

• Distribution rate increases for monopoly services should continue to be 
handled under ORC Sec.4909.18; 

• With the exception for power plant construction noted above, 100 percent of 
the generation costs would be fully bypassable; 

• Side-deals should be outlawed; 
• Special contracts should not be grandfathered.  The legislature should set forth 

criteria under which they would be permitted and the frequency of review of 
those special contracts.  The cost of the subsidy (where appropriate and 
verifiable objectives for economic development are met) should be split 
between customers and the utilities since the utilities receive the benefit of the 
increased revenues associated with the increased customer load; 

• The advanced energy portion of Version 21, which includes the energy 
efficiency and renewable energy requirements, should be adopted along with 
an amendment that repeals the one percent limitation on net metering found in 
ORC Sec.4928.67. and further clarification of the industrial opt-out; 

• Remove gas decoupling from the Bill. 
 
OCC believes this is a fair outcome.  All consumers get the protection of a fair and 
reasonable process to assure that the cost increases are justifiable and prudent.  
Additionally, industrial customers can continue to get their special contracts.  The utilities 
get the assurance of reasonable and fair recovery of all their costs, including guarantees 
on the recovery on new power plant construction.  Marketers get the opportunity to 
compete either through bidding on the SSO or on a retail basis.  Government aggregators 
get the opportunity to serve their communities.  And, the environmental groups get the 
renewable portfolio standards and energy efficiency, which also benefits all consumers 
and establishes a better path for Ohio’s energy future.   
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Fairness and Due Process 
Throughout this debate, OCC has asked for simple fairness.  We have asked to be 
provided the tools do our job.  The greatest tool is the necessary time to do our analysis, 
and yet time appears to be elusive.  What was once taken for granted under decades of 
regulation – a nine month process to determine rates - now appears as a luxury.  The 
nine-month time period for determining rates that has existed for decades is now cut by 
more that half for a new case process that has more complexity and yet lacks the 
efficiency of using time-honored traditional ratemaking concepts. 
 
Under a regulated paradigm in which rates are set either in the course of the Electric 
Security Plan (ESP) or through utility filings for automatic increases thereafter, it is 
critical that OCC and other customer-group intervenors are afforded adequate time to 
prepare and review electric utility filings to ensure that the costs are prudent, fair, just and 
reasonable and that there are no hidden charges that should be eliminated.  In order to do 
a thorough investigation to protect all the customer groups in Ohio, we need adequate 
time to analyze complex and lengthy filings, investigate and follow-up with discovery 
and prepare testimony.  This takes time.  In a recent FirstEnergy distribution rate case 
which followed Ohio’s laws on ratemaking, OCC had approximately five to six months 
prior to the commencement of the hearing to prepare.  As a result, OCC is recommending 
more than $300 million in disallowances out of a $343 million increase request.  
Attachment 2 is the table of contents in OCC’s FirstEnergy Brief which shows the full 
breadth of issues that OCC addressed in the case.  It is included to provide an idea of the 
breadth of issues that are addressed in a typical rate case that sets the rates that customers 
will pay for years to come.  Contrast this to Version 21 which gives OCC and other 
intervenors a meager eight weeks or less to investigate and prepare expert testimony.  
This is because the Commission will require at least 60 of those 120 days for hearings, 
the filing of briefs and reply briefs and then time to deliberate and write the Order.  An 
extra several months of preparation time makes a big difference and leads to a better, 
more reasoned result for Ohioans.  Please give us the time we need to prepare and present 
out proposals on behalf of the residential customers who will pay the largest portion of 
these increases. 
 
In addition to the ESP cases that set the base rates, OCC is also concerned about the 
procedures for automatic increases that the utilities might file.  OCC believes that the 
same due process requirements including ample time for preparation should be included 
in this bill.   Given that utilities may be filing for automatic increases that total in the 
hundred millions for fuel and in the billions for environmental compliance, we need tools 
to evaluate the merit of these mammoth increases.  This includes the requirement for 
audits conducted by independent experts such as occurred regularly in fuel proceedings 
prior to the passage of Senate Bill 3 when ORC Sec. 4905.301 was repealed. 
 
From a public policy standpoint, what is the benefit of providing intervenors with 
inadequate preparation time?  What is the public benefit of forcing the Commission to 
rush to judgment when hundreds of millions of dollars and billions of dollars are at stake? 
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The calls for accountability in recent years should not stop at Wall Street where it is a 
question of protecting shareholder investments.  That same true call for accountability 
should ring loud and clear in these hallowed hallways on behalf of ratepayers. 
 
All customers, the ratepayers, deserve and should be entitled to the same protections as 
shareholders.  There should be a demand in whatever legislation passes that we have a 
meaningful and effective process to have full verification and accountability that the 
hundreds of millions and billions of dollars of costs that are going to be passed on to 
customers in these proceedings are prudent, verifiable, just and reasonable.  The tools to 
ensure this outcome include adequate preparation time and independent audits. 
 
The utilities of course, prefer and thrive under the compressed regulatory time scheme 
because it is an opportunity for them to include costs that under strict scrutiny might not 
stand muster.   
 
Support for due process as set forth in this and past OCC testimony is support for 
accountability, verification and the protection of your constituents’ wallets.    
 
Thus, OCC’s recommendations are as follows: 
 

1. Require a full hearing with ample time for preparation like in a rate case, for 
any ESP case. 

2. Require hearings with ample time for preparation for any automatic increases 
including an independent audit of fuel and environmental compliance costs.   

 
 
The Effective Date of SB 221 Should Be Extended to July 1, 2009 
On a similar note, OCC is recommending that the effective date of the legislation be July 
1, 2009.  Otherwise intervenors will not have adequate time to review and prepare for the 
ESP cases.   Consider this potential scenario:  Assuming this legislation passes in mid-
April, then the Commission will need at least 90 days for ruling-making.  That brings us 
to mid-July.  Thereafter, on an aggressive schedule, let’s assume that the utility files its 
application one month later.  That brings us to mid-August.  On the other side, the 
Commission will need a minimum of one month to decide each ESP case.  That means 
the case must be concluded by November 30.  Further, counting backwards, time is 
needed for drafting briefs.  Again on an aggressive schedule, assuming two weeks for 
briefs and reply briefs, that takes us to November 15.  Add at least one, perhaps two 
weeks for evidentiary hearings and that takes us to November 1.  Expert testimony needs 
to be prefiled one week in advance, taking us to the third week in October.  That leaves 
OCC and other customers groups and intervenors approximately nine weeks to review 
and analyze the ESP applications, conduct discovery in which the turn-around time is 
typically 20 days on paper (which does not mean utilities respond within 20 days in 
reality) and prepare expert testimony.  Compound this with the fact that three major cases 
for six major electric utilities will be on the same time track thereby stretching the limited 
resources of not only OCC but all other intervenors (at a time when other major cases – 
like gas rate cases for example, will be pending).  Given how greatly OCC’s limited 
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resources will be stretched, OCC may want to hire consultants to handle some of the 
issues, but the time period in place may not permit this.  Moreover, because of the limited 
number of experts available in this field and in order to achieve economies, OCC might 
want to hire a consultant to handle an entire topic area in more than one case.  Should that 
occur, it would likely be necessary to go to the Controlling Board which adds a minimum 
of another month to the process.  This obviously does not work with the time constraint 
imposed by SB 221.  Consider further that under the proposed legislation, we are talking 
about rates that will be in effect anywhere from three to ten years for millions of Ohio 
customers! This means that all customers will literally have to pay for the lack of 
adequate preparation time for many years through higher rates or policies than would 
possibly otherwise occur. 
 
Least Cost Options for All Consumers 
In the final analysis, what consumers of all customer classes care most about is assuring 
that they get value for their hard-earned cash paid over to utility companies for their 
electric service and that the rates they pay are fair.  They care ultimately in assuring that 
they pay the least cost possible for reliable service and they care less about the 
mechanism that gets them to that objective.  Attachment 3 shows the rates that the typical 
residential customer pays in each of the major Ohio cities while Attachment 4 provides 
information on the profitability of each utility operating company in Ohio.  While OCC 
does not begrudge utilities their profits, it is nevertheless imperative that there be a 
balance between utility profits and the rates customers pay to ensure those profits.   
 
Therefore, to protect the consumers that the utilities are in business to serve, it makes the 
utmost sense that the structure in this bill be based on least-cost.  This legislation could 
provide the opportunity to achieve this major objective for customers.  As OCC has 
pointed out in previous testimony and as demonstrated in Attachment 5, there is a wide 
disparity in rates and one-size does not fit all.  While customers in the southern part of the 
state would probably be better served under the ESP, this is not the case in the northern 
part of the state where customers are currently paying rates that exceed the market rate. 
 
It is OCC’s understanding that the intent of Version 21 is to require a comparison 
between the ESP and the MRO at the time of the first filing under the law.  OCC supports 
that intent and believes it needs to be explicitly stated as OCC was unable to find it in the 
current version.  OCC also believes that spacing the test against market every four years 
is not sufficient.  The test should occur any time a new ESP is filed or anytime ESP rates 
increase by more than ten percent.  
 
OCC recommends as follows: 
 

1. There should be a comparison of the ESP and the MRO every time an ESP is filed 
with the least cost option adopted. 

2. There should be a comparison of the ESP and MRO if ESP rates increase by 10 
percent or more since the time of the last ESP and MRO comparison took place.  
The least cost option should be adopted.  
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New Power Plant Construction 
The legislation relies on the competitive market for generation for utilities that have 
deregulated.  It also allows regulated utilities to build new generation as long as the plant 
is dedicated to Ohio customers for the life of the plant and the plant is competitively bid.  
This is a fair compromise.  For utilities that have market rates, the legislation relies on the 
deregulated market for power plants to be independently built.  The theory of a market is 
that competition will drive efficiency. When a power plant developer negotiates a 
contract to construct a plant, that developer must stay within the price negotiated or it will 
have to absorb the cost overrun.  Contrast that with the regulatory paradigm where the 
utilities habitually filed for increases to cover costs that exceeded the original price tag by 
magnitudes well in excess of 200 percent.   By requiring competitive bidding, this 
legislation places a needed cap on construction cost to protect customers while 
guaranteeing the utility recovery.   
 
The legislation also needs to allow customers to rely on the power plant they are paying 
for and still shop for the remainder of their power needs.  This avoids the creation of a 
nonbypassable charge that creates a barrier to competition.  Therefore, a customer who 
shops would not have to procure 100% of its power from a supplier and then pay the 
nonbypassable charge.  Rather, the language should explicitly allow for a blended rate 
based on the price for the new generation and the remaining portion of the customer’s 
needs that are purchased on the competitive market.  Other then the power plant charge, 
the remainder of the generation charge would be bypassable. 
 
OCC recommends that the language in this legislation explicitly set forth that customers 
can shop for that portion of their power needs that are not covered by the new generating 
facility and receive a blended rate for the total.  
 
Regulatory Transition Charges 
An amendment inserted into SB 221 when it passed the legislature allowed the utilities to 
continue to recover regulatory transition charges as part of an ESP rate in perpetuity.  
OCC strenuously opposed this charge because the RTC charge was for discreet costs that 
the utilities had been permitted to fully recovery over a period of years which in most 
cases extends through the end of 2008.  Once recovered from customers, there is no 
longer any basis for the charge.  Nor were these charges insignificant for customers 
especially in the northern part of the state, where by FirstEnergy’s own calculations, they 
reached $590 million per year.  Attachment 6 sets forth the regulatory transition charges 
by company that customers have paid.  OCC commends the legislature for removing 
these unfair and baseless charges. 
 
OCC recommends that the regulatory transition charges remain out of the legislation. 
 
Bypassability 
It has been well accepted that consumers can benefit from retail choice. That option has 
heretofore eluded residential customers due to the design of rates under both the Electric 
Transition Plans (ETP) and the Rate Stabilization Plans where significant portions of the 
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generation rate were and continue to be nonbypassable.  The only way to create a fair 
market structure and to provide customers with more options is to require that the entire 
generation rate be 100 percent bypassable as set forth in this legislation.  While OCC’s 
understanding is that the intent of the legislation is to include this important requirement, 
it is not explicitly set forth in an unambiguous manner.  100 percent bypassability will 
provide individual consumers as well as businesses the opportunity to shop for a better 
rate than that afforded under the standard service offer.  This will also open the door for 
government aggregation. And the benefits it can provide.  We urge that this provision be 
clarified as it is clearly in the public interest.  If ESP rates climb and there is no check 
against a MRO, customers need an exit ramp to protect themselves from runaway rates.  
100 percent bypassability which opens the door to aggregation and shopping provides 
that smooth ramp. 
 
OCC recommends that the generation rate be 100% bypassable. 
 
Transparency, Side Deals and Special Contracts 
It is axiomatic that transparency in transactions before the Public Utilities is of paramount 
importance as a means of safe-guarding the public interest.  The public has a right to be 
assured that decisions are based on fairness with all parties paying no more than they 
should.  Decisions, including the basis for those decisions should be done in the sunshine. 
 
OCC opposes side-deals which result in lopsided settlements where the parties engaged 
in these arrangements benefit at the expense of all other ratepayers.  It is bad public 
policy to permit such side-deals in which utilities can potentially offer inducements to 
selected parties to a case in order for them to support outcomes that raise rates for others 
beyond what is fair just and reasonable.  OCC urges this legislature for making side-deals 
unlawful.  One only need look at the two lawsuits pending in Cincinnati against Duke to 
understand the level of public distrust for a process that allows sides to be engaged in as 
part of business as usual.  In an OCC appeal, the Supreme Court took the first step by 
required that the side-deals be disclosed in the hearing.  This legislature should take the 
next step and ban them entirely.  If transparency has any true meaning, this is where the 
rubber meets the road.  They should be outlawed. 
 
As to special contracts, an amendment inserted in SB 221 allowed special contracts to be 
grandfathered.  This provision allowed those industrial customers in possession of these 
deals to have their own lower personal baseline for the purposes of establishing the ESP 
rate.  The problem with this provision was that it is unknown whether the same 
conditions under which the economic development rate was given still apply.  For 
example, if the special discount was given some ten or so years ago because a business 
claimed it would be expanding and providing more jobs, are those jobs still there or have 
those jobs been moved to another state or overseas?  There is also the issue of whether 
many of the contracts which were renewed are enforceable since an unknown number of 
them were never approved by the Public Utilities Commission of Ohio (PUCO).  Both 
Ohio Supreme Court and PUCO decisions have stated that an agreement that is not 
approved by the PUCO is not enforceable.  Further, there is much confusion as how 
many special contracts there currently are.  Attachment 7 is a list from PUCO’s docketing 
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of special contracts totaling 1891 contracts.  Therefore, figuring out what special 
contracts are actual in effect and should be permitted is a daunting and confusing task 
that runs counter to the concept of transparency.  OCC therefore supports the removal of 
the automatic grandfathering of special contracts in Version 21. 
 
Special contracts are a costly undertaking.  According to previous testimony in this 
Committee by David Blank of FirstEnergy, the subsidy in their service territory is $200 
million per year.  Historically the cost for these subsidies when based on economic 
development have been split 50-50 between the utility and all other customers.  
FirstEnergy has now argued that it will no longer pay any of the subsidy.  Should any 
special contracts be permitted, OCC maintains that the cost of those subsidies should 
continue to be shared with the utilities since the utilities receive the benefit of added 
business from that customer.  There should also be consideration of whether the 
circumstances of the contract justify asking consumers to pay any of the subsidy. 
 
OCC recommends the following: 
 

1. Side deals should be unlawful. 
2. Special Contracts should not be grandfathered. 
3. To the extent that special contracts are permitted, the burden of the subsidies 

should be shared equally between the utility and the remaining customers. 
4. Should special contracts be permitted on a going-forward basis, they should 

be based on defined criteria tied to economic development and should be 
permitted for no more than five years and approved by the Commission.     

 
Federal Advocate  
Version 21 expands the duties of the federal advocate to represent the State of Ohio in 
federal matters.  While there may be a benefit from this endeavor, it should nevertheless 
be noted that both the commission on behalf of the state and the OCC on behalf of 
residential customers have been and are participating in federal matters involving the 
Regional Transmission Organizations, (RTO), PJM to which AEP and DP&L belong and 
the Midwest Independent System Operator (MISO) to which FE and Duke belong.  OCC, 
for example has worked over the past several years in several ad hoc coalitions that 
include other advocates, rural coops, municipal utilities and industrial customers in 
matters before the RTOs and FERC and given the importance of these federal issues and 
there impact on residential customers, OCC’s plan is to continue this important work. 
 
As to the Commission, the public would be best served if the Commission could continue 
its work and that its authority not be superseded by the Federal Advocate.  This is 
because in part, the Commission has the ability to participate in important committees 
within PJM and MISO whose voting membership is restricted to commissions.  The 
RTOs will often turn first to these commission organizations for input on policy matters.  
If the Commission’s authority to participate and speak for the interests of Ohio is 
superseded by the Federal Advocate, then Ohio will have no voice in these matters.  The 
Federal Advocate cannot go to all the places the Commission is.  
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Energy Efficiency 
The jewel of this legislation could well be the energy efficiency standards which will 
place Ohio as a leader among states in this Nation in its efforts to reduce our growing 
appetite for electricity.  Version 21 now calls for a cumulative reduction in demand for 
electricity of 22% by 2025.  It is an achievable goal.  As it now stands, OCC has worked 
with several Ohio gas and electric companies who have committed to the goal of 
reducing demand by 1 percent per year.  Others are doing smaller amounts that could be 
ramped up.  Yet others have failed to make this important commitment to our energy 
future which is why this legislation is necessary.  The reality is that the cost of new 
generation is increasing dramatically based on significantly higher costs for materials, 
higher fuel prices and the anticipated cost of compliance with carbon legislation.  By far, 
the least cost option is to be more efficient and to reduce our demand for electricity as 
demonstrated in Attachment 8.  Energy efficiency is the first line of defense. This is why 
as the residential consumer advocate, OCC so strongly supports energy efficiency. 
 
Here’s how it typically works.  Utility companies will create collaboratives consisting of 
representatives of their company, OCC, the PUCO Staff and other interested stakeholders 
that may include Community Action Agencies, Industrial Customers, the Farm Bureau 
and local governments, for example.  Given that there is a wide array of cost-effective 
programs already in place in other jurisdictions, which is usually used as a starting point 
to evaluate programs which must past the Total Resource Cost (TRC) test or other 
designated test.  Under the test, costs are compared to the benefits and only those 
programs in which the benefits exceed the cost are implemented.  Thus, there is an 
assurance upfront that customers’ dollars are being spent in a cost-effective manner.  
Examples of programs that have produced good results elsewhere are: programs that 
provide free or discounted compact fluorescent light bulbs; rebate programs for 
government certified energy efficient appliances under the Energy Star program; home 
audits; new construction programs that provide incentives for best practices; motor 
replacement programs or new heating and air-conditioning systems for large customers. 
 
Once the programs are in place, they are monitored and evaluated to ensure that the 
savings are achieved.  If it is discovered that a program is not working well, it will either 
be improved or replaced.  Programs start generally on a small scale to allow this 
evaluation and if the anticipated savings are validated, they may be ramped up. 
 
The benefit for customers is that these programs are far less expensive than the 
alternative which would be to build a new power plant – and that is without even 
factoring in environmental externalities associated with power supply options.  Further, 
every customer who participates in energy efficiency will realize a reduction in their bill 
because their consumption will have declined.  Energy efficiency empowers customers 
by providing them with more tools to control their usage and concomitantly, the size of 
their bill. 
 
There have been provisions added to Version 21 that are different from what was 
contained in HB 487.  Many of those provisions have to do with industrial opt-out.  I 
would urge that if industrial opt-out is going to be permitted, then there be parameters 
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placed around that permission to opt-out.  For example, the energy efficiency measures 
should be the same percentage as the utility requirement to ensure that the overall 
objectives are reached customer-wide.  The timeframe should be for new measures 
otherwise the legislative goal of reducing demand on a going forward basis will not be 
met.  Finally, there should be mandatory monitoring and evaluation of the savings from 
the measures to ensure that the targets from the industrial measures are met in the same 
fashion as the targets for the remainder of the utility’s program. 
 
OCC recommends that the energy efficiency portions of SB 221 be adopted with the 
amendments proposed by OCC. 
 
Renewable Energy  
Renewable energy has been the most controversial issue within the advanced energy 
portion of this legislation.  Looking again at OCC’s Attachment 8, it is clear that 
renewable energy is becoming increasingly competitive with traditional energy sources 
and in many instances it represents the least cost option.  This substitute legislation has 
added needed teeth to the requirements by including benchmarks and penalties.  OCC 
strongly endorses these additions.  Again, from a consumer advocacy standpoint, as has 
been pointed out above and in prior testimony, the cost of traditional sources of new 
generation is rising at an alarming rate.  Therefore, it is critical that we search for 
potentially lower cost sources of generation and that we hedge our options through a 
diversified portfolio.   The benefit of renewable energy is that it has no fuel costs.  Thus, 
while power plants that are fueled by natural gas or coal will continue to have their 
overall costs rise, this is not the case with renewable energy sources.  
 
OCC has one recommendation which is to remove the restriction on net-metering that 
limits it to 1 percent of a utility’s peak load since that will serve as a barrier to the 
development of small scale net-metering.  Much of the solar carve-out requirements in 
the renewable portfolio standard (RPS) can be met through rooftop solar installation.  As 
part of the state policy to develop these options, it is imperative that we remove the 
barriers.  
 
OCC recommends adoption of the renewable energy section without further amendment 
except to remove the restrictions on net-metering in ORC Sec. 4928.67. 
 
Gas Decoupling 
This is an electric bill, not a gas bill and gas decoupling should have no place here.  OCC 
opposes the gas decoupling portions of this bill which come from HB 250.  When HB 
250 was introduced, OCC testified raising numerous concerns regarding that legislation.  
Attachment 9 includes a copy of my testimony at that time.  OCC has not opposed 
decoupling for electric companies in SB 221, because it is tied to comprehensive energy 
efficiency.  No such requirement for comprehensive energy efficiency exists in HB 250.  
Moreover, many of the consumer protections that we believe are necessary to protect 
against runaway rate increases were missing from HB 250.  In fact, OCC proposed 
similar amendments for SB 221 with respect to decoupling.  If the legislature wants to 
create parity between the gas and electric industry, then OCC would recommend that the 
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same energy efficiency requirements as contained in Version 21 be inserted into the gas 
decoupling section.  OCC would be pleased to provide such amendments at any time; 
however, our recommendation is that it should be addressed separately. 
 
Conclusion 
OCC would like to thank this committee for all its hard work and its diligence in 
grappling with very complex issues that have such import to Ohio customers.  OCC is 
pleased to serve as a resource and provide information or answer any questions you may 
have.  Attachment 10 includes a list and discussion of all of OCC’s proposed 
amendments.  I urge you in your consideration of this matter, to put Ohio’s hard-working 
families – your constituents – first in determining how electric rates will be determined in 
the future.  
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Attachment 4

Net Income
Source: http://moneycentral.msn.com

AEP 2003 2004 2005 2006 2007
Net Income 110.0 1,089.0 814.0 1,002.0 1,089.0

DPL 2003 2004 2005 2006 2007
Net Income 148.5 217.3 174.4 139.6 221.8

DUK* 2003 2004 2005 2006 2007
Net Income 469.8 400.9 489.7 1,863.0 1,500.0

FE 2003 2004 2005 2006 2007
Net Income 423.0 878.0 861.0 1,254.0 1,309.0
Annual Financial Data in US Dollars (Values in Millions, except percentage amounts)

* MERGER
On May 8, 2005, Cinergy Corp. entered into an agreement and plan of merger with Duke Energy Corporation (Duke).

DUK (Duke Energy Corporation)  info is CIN (Cinergy) for the years 2003-2005
Duke Energy Ohio info is CG&E (Cincinnati Gas & Electric) for the years 2003-first 3 months of 2006

Net Income: Income after all expenses and taxes have been deducted. Net income, the most frequently viewed 
figure in a firm's financial statements, is used in calculating various profitability and stock performance measures 
including price-earnings ratio, return on equity, earnings per share, and many others.
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Ohio Electric - (Parent and Ohio Subsidiary Company) Earnings Information 2003-2007
Return On Equity
Source: Parent Company info - http://moneycentral.msn.com, Subsidiary Company Info - 10-K Reports to the SEC
Annual Financial Data in US Dollars (Values in Millions, except percentage amounts)
Period

AEP 2007 2006 2005 2004 2003
Net Income 1,089.0 1,002.0 814.0 1,089.0 110.0
Total Common Stockholder Equity 10,079.0 9,412.0 9,088.0 8,682.0 8,011.0
ROE (Note 1) 10.8% 10.6% 9.0% 12.5% 1.4%

Columbus Southern 2007 2006 2005 2004 2003
Net Income 258.0 185.5 136.9 140.2 200.4
Total Common Stockholder Equity 1,164.3 1,056.0 981.5 898.7 897.9
ROE 22.2% 17.6% 13.9% 15.6% 22.3%

Ohio Power 2007 2006 2005 2004 2003
Net Income 268.6 228.6 245.8 210.1 375.7
Total Common Stockholder Equity 2,291.0 2,008.3 1,767.9 1,473.8 1,464.0
ROE 11.7% 11.4% 13.9% 14.3% 25.7%

DPL 2007 2006 2005 2004 2003
Net Income 221.8 139.6 174.4 217.3 148.5
Total Common Stockholder Equity 872.7 712.0 1,038.1 1,044.0 902.3
ROE 25.4% 19.6% 16.8% 20.8% 16.5%

Dayton Power & Light 2007 2006 2005 2004 2003
Net Income 271.6 242.4 211.8 209.0 239.4
Total Common Stockholder Equity 1,369.3 1,231.2 1,079.4 1,056.1 1,140.8
ROE 19.8% 19.7% 19.6% 19.8% 21.0%

DUK (Note 2) 2007 2006 2005 2004 2003
Net Income 1,500.0 1,863.0 489.7 400.9 469.8
Total Common Stockholder Equity 21,199.0 26,102.0 4,577.4 4,115.9 3,700.7
ROE 7.1% 7.1% 10.7% 9.7% 12.7%

Duke Energy Ohio (Note 2) 2007 2006 - last 9 
mos.

2006 - first 
3 mos.

2005 2004 2003

Net Income 264.0 55.0 116.0 297.9 256.8 331.1
Total Common Stockholder Equity 6,534.0 6,380.0 1,975.4 1,918.7 1,906.2
ROE 4.0% 0.9% 15.1% 13.4% 17.4%

FE 2007 2006 2005 2004 2003
Net Income 1,309.0 1,254.0 861.0 878.0 423.0
Total Common Stockholder Equity 8,977.0 9,035.0 9,188.0 8,590.0 8,289.0
ROE 14.6% 13.9% 9.4% 10.2% 5.1%

Cleveland Electric Illuminating 2007 2006 2005 2004 2003
Net Income 276.4 306.1 227.3 236.5 239.4
Total Common Stockholder Equity 1,489.8 1,468.9 1,942.1 1,853.6 1,778.8
ROE 18.6% 20.8% 11.7% 12.8% 13.5%

Ohio Edison 2007 2006 2005 2004 2003
Net Income 197.2 211.6 314.1 342.8 324.6
Total Common Stockholder Equity 1,576.2 1,972.4 2,502.2 2,493.8 2,583.0
ROE 12.5% 10.7% 12.6% 13.7% 12.6%

Toledo Edison 2007 2006 2005 2004 2003
Net Income 91.2 99.4 76.2 86.3 45.5
Total Common Stockholder Equity 485.2 481.4 863.4 835.3 749.5
ROE 18.8% 20.6% 8.8% 10.3% 6.1%

RSP MDP



All Parent Companies 2007 2006 2005 2004 2003

Total Parent Company Net Income
4,119.8 4,258.6 2,339.1 2,585.2 1,151.3

Net Income Percent 
Increase/Decrease from Previous 
Year -3.26% 82.06% -9.52% 124.55%
Average Parent Company ROE 14.47% 12.82% 11.46% 13.33% 8.91%
Average Parent Company ROE 
Percent Increase/Decrease from 
Previous Year 12.89% 11.88% -14.05% 49.65%

All Ohio Subsidiary Companies 2007 2006 2005 2004 2003
Total Ohio Subsidiary Company 
Net Income

1,627.0 1,328.6 1,510.0 1,481.7 1,756.1

Net Income Percent 
Increase/Decrease from Previous 
Year 22.46% -12.01% 1.91% -15.63%

Average Subsidiary Company ROE 15.37% 14.53% 13.66% 14.27% 16.92%
Average Subsidiary Company ROE 
Percent Increase/Decrease from 
Previous Year 5.81% 6.36% -4.24% -15.68%

*Numbers have been rounded to nearest tenth

Note 1:   Methodology utilized is Net Income method.
             Return on Equity (ROE):     Net Income   
                                                       Common Equity
The net income ROE is the figure that Wall Street and investors use.
These are not the ROE numbers that would be developed in a rate case before the PUCO, which are based on a return on rate base.

Note 2:  MERGER
On May 8, 2005, Cinergy Corp. entered into an agreement and plan of merger with Duke Energy Corporation (Duke).

DUK (Duke Energy Corporation)  info is CIN (Cinergy) for the years 2003-2005
Duke Energy Ohio info is CG&E (Cincinnati Gas & Electric) for the years 2003-first 3 months of 2006

Definitions

MDP - Market Development Period: A 3-5 year period where electric rates are capped as the state adjusts to a restructured electric market. During 
this time, utilities are allowed to recover costs for past investments from their customers

RSP - Rate Stabilization Plan: A plan filed to ensure that electric consumers did not see “sticker shock” over electric rates when the market 
development period ended in 2005

Net Income: Income after all expenses and taxes have been deducted. Net income, the most frequently viewed figure in a firm's financial statements, is
used in calculating various profitability and stock performance measures including price-earnings ratio, return on equity, earnings per share, and many 
others.

Comparison of all Ohio Electric Subsidiaries Totals to Parent Company Totals



Return On Equity - Parent Companies
Source: http://moneycentral.msn.com
Annual Financial Data in US Dollars (Values in Millions, except percentage amounts)
Period

AEP 2003 2004 2005 2006 2007
ROE (Note 1) 1.4% 12.5% 9.0% 10.6% 10.8%

DPL 2003 2004 2005 2006 2007
ROE 16.5% 20.8% 16.8% 19.6% 25.4%

DUK (Note 2) 2003 2004 2005 2006 2007
ROE 12.7% 9.7% 10.7% 7.1% 7.1%

FE 2003 2004 2005 2006 2007
ROE 5.1% 10.2% 9.4% 13.9% 14.6%

Note 1:   Methodology utilized is Net Income method.
             Return on Equity (ROE):     Net Income   
                                                       Common Equity
The net income ROE is the figure that Wall Street and investors use.

Note 2:  MERGER

DUK (Duke Energy Corporation)  info is CIN (Cinergy) for the years 2003-2005
Duke Energy Ohio info is CG&E (Cincinnati Gas & Electric) for the years 2003-first 3 months of 2006

MDP RSP

These are not the ROE numbers that would be developed in a rate case before the PUCO, which are based on a return 
on rate base.

On May 8, 2005, Cinergy Corp. entered into an agreement and plan of merger with Duke Energy Corporation (Duke).
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Return On Equity - Ohio Subsidiary Companies (Note 1)
Source:10-K Reports to the SEC (www.sec.gov/cgi-bin/srch-edgar)
Annual Financial Data in US Dollars (Values in Millions, except percentage amounts)

Period 2003 2004 2005 2006 2007
Columbus Southern 22.3% 15.6% 13.9% 17.6% 22.2%

Ohio Power 25.7% 14.3% 13.9% 11.4% 11.7%
Dayton Power & Light 21.0% 19.8% 19.6% 19.7% 19.8%

Duke Energy Ohio (Note 2) 17.4% 13.4% 15.1% 0.9% 4.0%
Cleveland Electric Illuminating 13.5% 12.8% 11.7% 20.8% 18.6%

Ohio Edison 12.6% 13.7% 12.6% 10.7% 12.5%
Toledo Edison 6.1% 10.3% 8.8% 20.6% 18.8%

Note 1:   Methodology utilized is Net Income method.
             Return on Equity (ROE):     Net Income   
                                                       Common Equity
The net income ROE is the figure that Wall Street and investors use.
These are not the ROE numbers that would be developed in a rate case before the PUCO, which are based on a return on rate base.

Note 2:  MERGER
On May 8, 2005, Cinergy Corp. entered into an agreement and plan of merger with Duke Energy Corporation (Duke).

DUK (Duke Energy Corporation)  info is CIN (Cinergy) for the years 2003-2005
Duke Energy Ohio info is CG&E (Cincinnati Gas & Electric) for the years 2003-first 3 months of 2006

Duke Info for 2006 is for the last 9 months of the year only

RSPMDP
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Stock Prices
AEP DPL DUK FE

Date Adj Close Adj Close Adj Close Adj Close
1/3/2006 34.32 23.6 14.96 46.63
2/1/2006 33.92 25.02 15.16 47.98
3/1/2006 31.61 25.09 15.56 45.94
4/3/2006 31.09 25.25 15.54 47.64
5/1/2006 32.2 25.14 15.22 49.68
6/1/2006 32.18 25.14 15.84 51.37
7/3/2006 33.93 26.04 16.36 53.07
8/1/2006 34.62 26.32 16.36 54.51
9/1/2006 34.52 25.67 16.46 53.36

10/2/2006 39.32 27.19 17.25 56.22
11/1/2006 39.77 26.71 17.47 57.6
12/1/2006 40.8 26.54 18.29 58.04
1/3/2007 41.71 27.4 18.62 57.11
2/1/2007 43.4 29.07 18.81 60.73
3/1/2007 47.12 29.96 19.39 64.29
4/2/2007 48.54 30.21 19.61 66.43
5/1/2007 46.39 29.65 18.87 67.68
6/1/2007 43.87 27.54 17.67 63.28
7/2/2007 42.36 25.83 16.44 59.39
8/1/2007 43.68 25.86 17.92 60.54
9/4/2007 45.25 25.77 18.26 62.41

10/1/2007 47.34 28.49 18.73 68.68
11/1/2007 47.22 29.98 19.56 68.05
12/3/2007 46.12 29.35 19.93 71.8
1/2/2008 42.33 27.48 18.43 70.69
2/1/2008 40.92 25.51 17.54 67.59
3/3/2008 41.63 25.64 17.85 68.62

AEP DPL DUK FE
21.30% 8.64% 19.32% 47.16%

Source: Yahoo! Finance (www.finance.yahoo.com)

Percent Increase from 1/3/06-3/3/08

Historic Stock Prices
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Estimated Generation Related Average Rates: 
Summer 2008
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Estimated Generation Related Average Rates: 
Summer 2008 By Component
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(net of credits)
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Comparative Cost of Generation 2007

Technology IGCC 
AVG (1) 

IGCC 
AVG (1) 

Latest IGCC 
Project 

estimate 
AEP & Duke 

(2)

Latest PC 
Plant 

Estimate 
(3)

Nuclear 
(4)

Latest 
Nuclear 
Project 

Quote (5)

Wind 
Actual 

Cost (6)

Energy 
Efficiency 

(7)

Solar PV 
Electricity - 
Distributed 
Generation 

(8)

Solar 
Thermal 
Central 
Station 

(8)

Biomass 
(9)

Metric
Case # w/o CC with CC w/o CC with CC w/o CC with CC w/o CC w/o CC with CC

$/kW $1,841 $2,496 $4,000 $1,474 $2,626 $1,508 $2,635 $2,600 $554 $1,172 $2,400 $7,810 $1,480 $400 $4,840 $3,149 $1,510

LCOE, Cents/kWh* 7.79 10.63 6.40 11.88 6.33 11.48 6.84 9.74 8.04
4.90 1.3 - 3.2 15.3 - 21.4  7.3

% Increase in COE 
with Capture

36.4 85.6 81.4 42.4

Notes:
* 20 year LEVELIZED COST OF ELECTRICITY (LCOE). Includes estimate of capital cost, fixed operating cost, variable and operating cost and fuel cost.
1. Average of 3 IGCC designs (GE, CoP E-Gas, Shell), "Cost and Performance Baseline for Fossil Energy Plants", Exhibit ES-2, DOE, May 2007. CO2 transport, storage and 
monitoring adds <0.5 ¢/kWh, increase in COE ~ 3 cents/kWh (36%).
2. Based on latest IGCC estimates, see 9/10/07 Power Daily, page 5, for Duke $2.0 billion estimate and 6/18/07 $2.23 billion filing of AEP's 629 MW W. Virginia plant.
3. Based on expected cost of Longview supercritical, pulverised coal-fired generating facility in West Virginia at $1.8 billion for 695 MW, or about $2,600/kW,
http://www.altassets.com/news/arc/2006/nz9491.php.
4. "The Future of Nuclear Power", Table 5.3, MIT, 2003. These figures are in 2007 dollars and do not include an estimated decommissioning cost of $350 million per plant.
5. Costs of nuclear power based on the average of Progress Energy's and Florida Power and Light's latest estimated costs. 3/11/08 Times article & 3/18/08 Sun Sentinel article. 
6. "Annual report on U.S. Wind Power Installation, Cost and Performance Trends: 2006, DOE. Figures are capacity weighted averages and include a federal production tax credit of 2 cents/kWh.
7. Levelized cost of saving electricity, Martin Kushler, "The Midwest Energy Crisis and Why Energy Efficiency Should Be a  Top Policy Priority", ACEEE 2005.
The capacity costs are modeled after a residential direct load control program.
8. These prices are for the modules and assume a volume purchase such as an industrial customer would make. Adding installation labor and the inverter ($700 per installed kW) 
raises the total cost. However, there is a 30% federal tax credit and also an additional 8% can be subtracted because most of the solar will be distributed generation and 
will not experience line loses. Adjusting for the latter yields a cost of 15.3 cents for the solar module and the inverter. See http://www.solarbuzz.com/.
Solar Thermal Numbers from EIA as contained in attachments to Michael J. Zimmer 12/12/07 Testimony.
9. Direct fired biomass, LCOE value interpolated for 2005 from Table on page 9, "Power Technologies Data Book", NREL/DOE 2005.

Pulverized Coal (1) Natural Gas 
Combined Cycle 

(1)

Subcritical Supercritical 2 x 7FB
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Good morning. I am Janine Migden-Ostrander, the Consumers’ Counsel for the State of Ohio 

representing Ohio’s 4.5 million residential households. As you move forward and make 

decisions regarding HB250 and the ability of the natural gas utilities to use decoupling, I would 

like to bring to your attention what decoupling could mean to residential utility consumers. 

 

Revenue decoupling – a regulatory mechanism that separates sales from revenues - removes the 

disincentives that a utility typically faces when establishing and implementing comprehensive 

energy efficiency programs for its natural gas customers. Decoupling allows the utilities to be 

made whole by recovering revenues that would be lost if sales are reduced as a result of energy 

efficiency. This permits the utilities to be indifferent to energy efficiency since they are 

guaranteed not to lose revenues as their customers use less natural gas. 

 

Why is it important that natural gas utilities are at least indifferent to energy efficiency?  It is 

important because energy efficiency is increasingly becoming recognized as a least cost option to 

meeting our energy needs. Research shows that there is approximately 67 years of economically 

recoverable natural gas left in North America.  As the United States turns its attention to foreign 

sources of natural gas, we cannot ignore the fact that we will be competing with emerging 

counties such as China and India for those supplies from countries like Venezuela, Algeria and 

Nigeria, which will cause market prices to increase.  

 

Additionally, each year the demand for electricity increases. This in turn creates a greater burden 

on electric generating plants and specifically the natural gas peaking plants. With the amount of 

natural gas used for this type of plant rising, projected at 24 percent regionally by 2010 as 

opposed to 11 percent in 2000, it causes the price of natural gas to increase passing the higher 

costs on to the end user – the residential consumer. Energy efficiency not only reduces the 



amount of natural gas used thereby extending the accessible supply, but lowers the price of 

natural gas as well.  

 

A recent study by the American Council for an Energy-Efficient Economy shows that if 

aggressive energy efficiency programs are put into effect, Midwest customers could save 

approximately $2.2 billion on electric and natural gas bills over five years. The same study 

shows that by reducing demand by 1 percent over a five-year period in the Midwest, prices could 

be reduced in the 10 to 20 percent range. In 2006, I had the honor of publishing an article in 

“Public Utilities Fortnightly” on natural gas decoupling1. This article, a copy of which is 

attached, provides a deeper look into decoupling and what it means to consumers. 

 

In the interest of public policy, energy efficiency is the right way to proceed into the future.  If 

decoupling will help gas utilities offer comprehensive energy efficiency to its customers, and 

there are protections for consumers to prohibit unreasonable rate increases emanating from the 

decoupling, then and only then does decoupling makes sense. If it is allowed without energy 

efficiency, we can be assured of only one outcome – rates will increase.  The thinking behind 

energy efficiency is that it is the best option for customers from a cost standpoint.  In order to 

remove the disincentive for not doing energy efficiency, we need to make the utilities whole.  

After all, they are in the business of selling gas and not telling customers to consume less.  

Decoupling is designed to bridge that gap.  Thus, the sole reason for granting decoupling 

authority should be if there is a comprehensive energy efficiency program in effect. 

 

The Office of the Ohio Consumers’ Counsel is proposing several important amendments to 

HB250 that fall into two categories. The first is to ensure that comprehensive energy efficiency 

programs are required if a natural gas utility is to receive decoupling approval.  Second, 

amendments are proposed to protect customers from unreasonable increases in bills associated 

with decoupling. 

 

                                                 
1 Migden-Ostrander, Janine L. “A Consumer Advocate’s View: Decoupling and Energy Efficiency.” Public Utilities 
Fortnightly June 2006: 18-22 (This article has been reproduced with permission of the publication.) 



 Comprehensive energy efficiency programs provide several ways for consumers to reduce their 

monthly energy usage thereby reducing their monthly energy bill. These programs can include, 

but are not limited to: 

• Rebates for purchasing energy efficient furnaces and water heaters 

• An increase in energy efficient appliances in new homes being constructed 

• Assistance with additional energy efficient upgrades to existing homes 

• An on-line home energy audit tool that would assist consumers in identifying areas of 

their home where they can make changes to become more energy efficient 

Prior research has shown that consumers who participate in these programs can reduce their bills 

because they are using less energy. The programs also help decrease overall system demand 

which will have an impact on reducing rates. Nationwide, natural gas energy efficiency programs 

return consumers $2 for every $1 spent. 

 

Decoupling by itself can lead to even higher customer bill increases. The OCC has proposed 

several safeguards that will protect customers from unreasonable increases in bills associated 

with decoupling. The OCC has proposed that: 

• It should be clear that decoupling can only occur if a utility embarks on a plan of 

comprehensive energy efficiency which is defined as a minimum of one percent of its 

total sales revenue or a reduction in load of at least one-half to percent.    

• Adjustments are made to ensure that customers do not compensate the utility for reduced 

revenues due to weather conditions.  In other words, customers should not compensate 

utilities for lost revenues due to a warmer than expected winter. 

• Decoupling should not be allowed unless the utility identifies in its application, prior to 

commission approval, the total dollar amount of decoupling revenue that it proposes to 

bill its customers.  This provides a mechanism to manage potential increases and to 

assure that the estimates are close to the actual decoupling revenues requested by the 

utility.  

• Rates are designed to be consistent with promoting energy efficiency and providing 

customers with the appropriate price signals for the current and future cost of natural gas.  

In other words, the rates reward those who use less with lower bills than those who use 

more. 



• A review and audit is performed every 12 months of the revenue decoupling mechanism 

to ensure that it is functioning correctly, that revenues are not being over-collected from 

customers and that the approved revenue cap is adhered to. 

• Consideration should be given to lower the utilities’ rate of return since the assurance of 

revenues irrespective of management practices substantially reduces the utilities’ risk. 

 

Within a few weeks, you should be receiving SB221 for review and vote. One of the major 

concerns in that piece of legislation is the increase in electric rates for environmental 

improvements, new nuclear construction, and infrastructure improvements, among other issues.  

Increased rates for natural gas service also are expected due to infrastructure improvements and 

natural gas riser issues. In fact, every major natural gas company has or is filing shortly, a rate 

case before the Public Utilities Commission.  With consumers facing increased natural gas and 

electric rates, there needs to be checks and balances to keep energy affordable. 

 

In my 30 years of working in the utility industry never have I been as concerned as I am now 

about the magnitude of rate increases facing Ohio consumers and ensuring service reliability. We 

need to be careful about what is given to the utilities carte blanche. 

 

The Consumers’ Counsel cannot support the proposed decoupling legislation as written.  

However, with OCC’s proposed amendments which links decoupling with comprehensive 

energy efficiency programs and which includes built in customer protections we could support 

HB 250. We believe that energy efficiency is the right outcome, but only if it is done responsibly 

with the appropriate consumer safeguards in place to protect against yet more rate increases. This 

Office stands ready to provide whatever assistance you may need as this Committee considers 

this legislation. Thank you and I would be pleased to answer any questions you may have. 



When I became
the Consumers’
Counsel for the

state of Ohio in April
2004, natural-gas prices
were hovering between
$7/Mcf and $8/Mcf

(thousand cubic feet). In the next year
and a half, Ohioans saw gas prices dou-
ble, peaking at a residential statewide
average of $16.89/Mcf in the month of
September 2005.1 The latter reflects the
exacerbation of prices, already high, by
hurricanes Katrina and Rita in the gulf
region. Residential customers across
Ohio struggled to pay their gas bills.
Particularly hard hit were customers in
the 150th to 250th percentile of the
poverty guideline, for whom no federal
or state programs were available. These
customers, who traditionally struggle,
but manage nevertheless to pay their
bills and make ends meet, found them-
selves overwhelmed. 

Prior to the upsurge in natural-gas
prices in 2004, energy bills for Ohio’s
low-income customers were $740 mil-
lion more than what is generally
accepted as affordable.2 To say we have 
a problem on our hands is an under-
statement. 

Although prices might moderate
after the Gulf Coast recovers from the
hurricanes, the $3/Mcf to $5/Mcf lower
prices that customers historically had

depended upon in the 1990s probably
are gone.3 Given this, policymakers
must search for long-term solutions that
maintain the affordability of natural-gas
service now and in the long run. Supply
options such as increased production
from drilling and the importation of
liquefied natural gas (LNG) are at least
five years away, and there is no guaran-
tee that once available, they will in fact
reduce the overall price of gas.4 These
options come to consumers with con-
siderable cost. For example, LNG will
be priced on the world market much
like oil is today. 

Another concern is the long-term
availability of supplies to customers.
Demand for natural gas in the United
States is increasing steadily. In 1990, the
United States consumed 19 Tcf (trillion
cubic feet). This is expected to escalate
to 27 Tcf by 2025.5 By 2010, natural-
gas-fired facilities will comprise 24 per-
cent of the electric generation fleet in
the former East Central Area Reliability
Council (ECAR) region as opposed to
the 11 percent level it was at in 2000. 

Moreover, many large industrial cus-
tomers use dual fuel, switching from oil
to natural gas when the oil prices rise.
Inasmuch as oil prices have climbed
higher than natural-gas prices, indus-
trial customers periodically have availed
themselves of natural gas. All this has
added to the demand. 

A further concern is how the finan-
cial markets adversely have affected the
prices that consumers are paying. There
is a significant disparity between the
cost of gas produced at the wellhead
and the Henry Hub index price, for
example, and the price that natural-gas
companies and suppliers pay. Moreover,
the days of supply portfolios with long-
term contracts unfortunately are no
longer with us.

On the supply side, the American
Gas Association estimates only 63 years
of economically recoverable supplies left
in the United States.6 As the United
States turns its attention to foreign
sources of gas and the importation of
liquefied natural gas from countries like
Algeria and Venezuela, we cannot ignore
that we will be competing with emerg-
ing countries such as China and India
for those supplies in a global market. 

The purpose of this article is not to
focus on the national security and
energy independence issues that arise
from these circumstances, but rather to
examine what we can do in the United
States to ensure affordable and reliable
supplies for residential consumers in
both the short and long term. 

Given this serious backdrop of
events, how do we go about maintain-
ing adequate and affordable supplies
now and in the future? Looking only at
the short term without planning for the
future will leave us in a quandary down
the road. We should not leave a legacy
of energy problems for our children,
but rather a legacy of energy solutions.

Long-Term Solution

Energy efficiency is the best short-term
solution. By reducing the demand for
natural gas on a regional basis we can
accomplish two objectives. First, energy-
efficiency programs provide customers
with more tools to control their natural-
gas use and consequently reduce their
bills. Second, to the extent that we can
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a program that is intuitively inconsis-
tent with their shareholders’ interests.

Decoupling Option

Revenue decoupling— a regulatory
mechanism that separates sales from
revenues so that a utility is economi-
cally neutral as to the level of gas sold—
can remove the barriers to utility
participation in energy efficiency.
Under revenue decoupling, the regula-
tory commission establishes a utility’s
revenue requirements to ensure that 
the company can recover its fixed 
costs plus a reasonable return. 

Several approaches can accomplish
this objective.10 For example, in a 
revenue-per-customer decoupling
approach, the revenue requirement is

inculcate the region with a sense of pur-
pose in terms of engaging in serious
energy efficiency, we can reduce the
overall price for natural gas that cus-
tomers must pay. For example, a recent
study by the American Council for an
Energy-Efficient Economy (ACEEE)—
which the Office of the Ohio Con-
sumers’ Counsel sponsored along with a
number of other Midwest state agen-
cies—indicates that a 1 percent reduc-
tion in demand over a five-year period in
the Midwest could result in a reduction
in price in the 10 to 20 percent range.7

Moreover, energy efficiency also is
part of the long-term solution simply
because any sustained reduction in
demand benefits customers.8 The Mid-
west Natural Gas Initiative is a commit-

ment from government agencies in eight
Midwest states that have pledged to
reduce demand by1percent per year over
five years. If successful, all customers
from this eight-state region would enjoy
lower prices (in the 10 percent to 20
percent range) than would have been
the case without the reductions in
demand due to energy efficiency.9

The utilities are a logical choice for
promoting energy-efficiency programs
because of their regular contact with
customers through monthly billings,
inserts, and other means. Nevertheless,
it must be recognized that like any busi-
ness, the natural-gas companies are
interested in selling more product—not
less. Only an appropriate rate structure
can provide an incentive to utilities for
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then transferred into a revenue-per-cus-
tomer amount. If, at the end of the
year, the company under-collects on its
weather-normalized, per-customer rev-
enues, a surcharge is added to the cus-
tomer’s bill to make up the difference.
This approach protects customers from
compensating a utility for lost revenues
associated with a warm winter, or with
customers leaving a service territory. It
also maintains the utility incentive for
economic development.

Upon hearing about revenue decou-
pling, a typical—and understandable—
customer reaction is, “You mean I am
going to pay the utility for not using
gas?”  Yes, but that decoupling creates 
a “win-win” solution because the cus-
tomer still saves money and the utility
still has the opportunity to recoup its
revenue requirements. Striking a balance
between customers and the natural-
gas companies is important in making
these programs sustainable, and is the
best way to ensure customer savings 
in the long run (see Table 1). 

Table 1 is premised on the fact that
we are compensating a natural-gas com-
pany only for its lost revenues associ-
ated with its distribution service that
already have been approved by the state
commission. By approving a decou-
pling mechanism, the utilities gain a
better opportunity to recover their
commission-authorized revenues and
nothing more. Decoupling does not
increase rates above that already estab-
lished revenue level.11 Moreover, the dis-
tribution service under today’s rates
represents approximately only 20 to 30
percent of a customer’s whole bill,
because in most states, residential cus-
tomers either can choose their natural-
gas supplier, or the gas cost is a straight
pass-through on which the company is
not supposed to make a profit. Thus,
while customers are paying essentially
the same amount in revenues for distri-
bution services (20 to 30 percent), they

are saving on 70 to 80 percent of the
bill through reduced supply costs. In
the chart, the average customer who
participates in energy efficiency will
save $44.25 a year, due both to reduc-
tions in the customer’s consumption
and an estimate of a conservative 5 per-
cent decrease in commodity costs as a
result of regional participation in energy
efficiency.

Distribution Benefits

Decoupling benefits the natural-gas dis-
tribution companies by reducing their
risk of not recovering their revenue
requirements. It only should be permit-
ted as part of a comprehensive energy

efficiency program in which there is a
commitment to spend at least 1 to 2
percent of revenues on hard-wire
energy-efficiency programs. 

No more than 5 to 10 percent of an
energy-efficiency budget should be
spent on customer education. Cus-
tomers understand that with the high
cost of gas, they need to conserve.
Advertising dollars should not be spent
to remind customers to turn down
the thermostat and put on an extra
sweater. Instead, those dollars should
promote the actual programs of which
customers can take advantage. Publicize
the specific rebates—or whatever the
program might entail—for purchasing
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SIMPLE DECOUPLING + DSM EXAMPLETABLE 1
%

Change

Average Annual Customer Use (Therms) 1,000 
Number of Customers 10,000 

Target Sales (Therms) 10,000,000 
Actual Sales (Therms) 9,500,000 
Shortfall (Therms) 500,000 -5.0

Shortfall Due to DSM (Therms) 250,000 

Distribution Margin ($ per Therm) $0.30
Purchased Gas ($ per Therm) $0.70
Total Cost per Therm ($) $1.00

Targeted Earnings $3,000,000
Actual Earnings $2,850,000
Dollar Shortfall $150,000

Energy Efficiency Spending at 3% Dist. Sales Rev. $90,000
Per Unit Cost (DSM Rider) $0.00947
DSM Related Savings ($) $175,000

Adjusted Distribution Margin Delta 0.0158
Adjusted Distribution Margin Delta + DSM Rider $0.02526
Adjusted Distribution Margin (including DSM) $0.325 8.4

Adjusted Total Cost of Gas $1.025 2.5

Customer Savings on Purchased Gas ($) $350,000
Per Customer Savings on Purchased Gas ($) $35
Customer Costs on Increased Dist. Margin ($) $240,000
Per Customer Costs on Increased Dist. Margin ($) $24
Net Customer Savings $110,000
Per Customer Net Savings $11 

5% decrease in Commodity Cost From Reduced Demand 0.665
New Customer Savings on Purchased Gas $0.035
Total Customer Savings from Reduced Demand $332,500

Grand Total Net Savings $442,500
Grand Total Net Savings per customer $44.25 

Source: Consum
ers’ Counsel of Ohio 



energy-efficient appliances, and cus-
tomers will respond. 

For consumer advocates to guaran-
tee a distribution company’s revenue
requirements, a robust energy-efficiency
program using programs with benefits
that exceed their costs (the total
resource cost [TRC] test) must be in
place. This is the quid pro quo. Pro-
grams that provide weatherization,
especially those that target low-income
sectors of the residential population and
that provide rebates to customers who
purchase Energy Star products, might
be especially beneficial. The goal is to
present customers with an array of cost-
effective programs that provide as many
customers as possible with the opportu-
nity to participate. 

These programs should be selected
with input from consumer groups, and
should be monitored and evaluated
effectively to ensure they provide the
anticipated benefits. This will allow
decision makers to increase funding for
successful programs and pull back or
modify disappointing ones. 

Minimum Target

In structuring the decoupling mecha-
nism, consumer protections must be
built in so as to mitigate or control
potential distribution rate increases that
result from decreased consumption or
sales. For example, a cap on the level of
annual increases could be imposed with
or without the option to carry over any
uncollected revenue shortfall the follow-
ing year. Washington and Idaho have
caps on the whole bill set at 2 percent
and 3 percent, respectively, but the cap
could be designed for just the distribu-
tion portion of the bill as well. In that
case, the cap probably would be higher
because only 20 to 30 percent of the bill
is affected by the increase. Another
option is a price elasticity of demand
adjustment to account for the fact that
not all reductions in demand are the

result of energy-efficiency programs.
Other factors such as price-induced vol-
untary conservation can produce rev-
enue adjustments. An elasticity adjust-
ment could discount a utility’s recovery
of lost revenues by 10 to 30 percent.

Energy efficiency simply makes
sense. The ACEEE study estimates that
participating Midwest customers could
save $2.2 billion on gas and electric bills
over the next five years if aggressive
energy efficiency programs are put into
effect. All customers would save an
additional $760 million through
reduced prices. These programs collec-
tively could create more than 5,000
new jobs, adding $100 million in com-
pensation by 2011.12

Policymakers need to address short-
and long-term solutions for ensuring
affordable and reliable supplies of natu-
ral gas. The solutions are multifaceted.
Energy efficiency is not the exclusive
answer, but it is an important part of
the solution. To discount it would be 
a mistake. 

Janine Migden-Ostrander is the consumers’

counsel for the state of Ohio. Contact her 

at 614-466-8574.

The author expresses gratitude for the expert-
ise and assistance of Wilson Gonzalez, senior
regulatory analyst at the Office of the Ohio
Consumers’ Counsel. His work has helped 
further the agency’s vision of producing 
benefits for residential utility consumers
through energy-efficiency efforts.
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