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TRANSPARENCY, SPECIAL CONTRACTS AND SIDE-DEALS 

 
 
 
Chairman Hagan, Members of the House Public Utilities Committee, thank you for the 
opportunity to address with you this morning the topic of transparency.  It is not often 
that such a topic comes to the fore for full discussion as a stand-alone issue and I 
commend you for recognizing its importance and devoting your time and attention to it.  
What we resolve on this issue will set the tenor for years to come as to whether we are 
going to operate under a system of principles, laws and rules designed to preserve due 
process, fairness and informed decision-making which are explicit and fundamental 
principles of both the United States and Ohio Constitutions; or, whether we are going to 
turn our back on these ideals in favor of fast deals and half-baked short-term solutions 
that bind us to outcomes that are not known at the time the bargain is struck or not viable 
in the long term and that result in a repeated need to revisit how we handle electric 
service in Ohio. 
 
I testify before you today as the Consumers’ Counsel representing all of Ohio’s 4.5 
million residential customers.  This representation includes protecting low-income 
customers who receive the benefits available under various programs to aid the poor, the 
moderate and middle-income customers who are not eligible for the special programs and 
who struggle to pay their utility bills and stay connected and all other residential 
customers.   
 
Since becoming the Consumers’ Counsel in April 2004, OCC has intervened in or 
participated in approximately 370 cases before state and federal administrative agencies 
or courts.  Approximately 290 proceedings have been before the Public Utilities 
Commission of Ohio.  It is the lawyers of the Office of the Ohio Consumers' Counsel 
(OCC) that have been in these proceedings day in and day out advocating for customers 
and it is our technical analysts – economists, accountants and engineers-- who have filed 
expert testimony that formed the backbone of OCC’s advocacy.  And there are many 
others at OCC who interact with consumers on a daily basis and hear their concerns that 
also contribute in these cases.   
 
While I may be the public voice for the Office of the Ohio Consumers' Counsel, my 
comments to you this morning echo the collective voices of those from my office who 
speak every day on behalf of Ohio’s residential customers who otherwise would not be 
heard in an administrative process that is often less than ideal and certainly far less than 
what we should be reaching for.  We all need fairness and we need an opportunity to fully 
prepare and present our cases without a rush to judgment.  We need negotiations to be 
fair with all parties having an equal opportunity to present their position.  We need 
settlements in which all the costs to customers are known upfront instead of a process 
that allows companies to file for collection of future costs which at the time of settlement 
are unknown.  We need rates to be based on actual costs and not numbers pulled from the 
sky that are based on the highest tolerance level of the residential and small commercial 
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customers that pay the bill.  We need a process where in measuring the reasonableness of 
a settlement, full weight is not given to the signatures of parties who sign settlements 
because they have a side deal filled with exclusive benefits for them and no others.  
 
 
In reviewing the issue of transparency, Consumers’ Counsel would urge this General 
Assembly to interpret the word broadly to include issues of due process and 
accountability.  Webster’s Dictionary defines transparent as follows: 
 

1. Having the property of transmitting rays of light so that 
bodies can be seen through; pervious to light; diaphanous; 
pellucid – opposed to opaque.  2. Poetic.  Luminous; bright.  
3. So fine in texture or open in mesh as not to conceal what 
lies beyond; sheer; gauzy.  4.a Readily understood; clear.  
b. Easily detected; perfectly evident.  c. Guileless; free 
from pretense. 
 

This is a good base from which to start.  Transparency is for the Ohioans we serve. 
Transparency is what Ohioans deserve and are entitled to from their government. 
 

1. The Administrative Law Process 
 
The cases presented to the Public Utilities Commission of Ohio (PUCO or Commission) 
are complex and involve huge cost increases that are most often in the millions of dollars, 
sometimes hundreds of millions or even billions of dollars.  These cases involve 
conveying money from customers to utilities in exchange for a service that remains 
constant.  While retail competition theoretically exists, given the way it was structured in 
the Electric Transition Plan (ETP) proceedings back in 2000, as a practical matter, 
customers remain captive with no choice but to pay the rate increases.  Simply put, they 
cannot competitively shop around – as was the vision and promise of S.B. 3.  It is 
important to note that there are essentially two ways to protect customers.  One is through 
competition in which market forces drive prices down.  The other, a proxy for 
competition, is regulation in which rates are based on a utility’s cost plus a reasonable 
rate of return.  In order for regulation to work to protect customers, there must be a full 
and fair opportunity to evaluate costs.  This is afforded to customers in the traditional rate 
case process where intervening parties are given ample time to conduct discovery and 
prepare their case and where a staff report is issued and evidentiary and public hearings 
take place.  The process takes approximately nine months and that is just about right. 
 
In contrast, under Sub. Sen. Bill 221, there are no due process guarantees for a whole host 
of potential increases that can rise into the billions of dollars.     For example, in Sub. 
Sen. Bill 221, Sec. 4928.14(C) states that a utility may file an application for a modified 
standard service and that the commission shall set the date and time of the hearing.  It is 
in this proceeding that the Electric Security Plan rate will be determined.  There is no 
further detail. This means that a hearing can take place in one month from the application 
being filed to a more reasonable period of time.  Because this proceeding resembles a 
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rate case under ORC Sec. 4909.18, the proposed statute should be amended to provide 
nine months to examine the entire complex filing and should include a report by the 
PUCO staff, like a rate case.  Leaving the matter to the Commission’s discretion is 
problematic, especially considering the track record for hearing preparation time since the 
implementation of SB 3.  The typical Rate Stabilization Plan Proceeding and their spawn 
generally provide intervenors with on average, two to three months of preparation time.  
This is neither adequate nor fair to all parties in the case.  Time is needed to conduct an 
in-depth review of the utility’s initial filing which can be quite voluminous and technical 
and to prepare discovery – and receive responses which requires several rounds of 
follow-up discovery.  Time is needed to potentially send out an RFP and hire consultants 
on discrete issues, discuss and formulate positions on issues and prepare testimony.  This 
cannot be achieved in two and a half months.    
 
Moreover, Chairman Schriber has stated that he foresees these cases taking place every 
ten years.  Given the extended timeframe under which the baseline rate would be in 
effect, it is very important to get it right and to make sure that customers are not over-
compensating the utilities for a full decade because insufficient time was provided to 
verify the amounts and rationales set forth in a utility filing.  This is not in the public 
interest.  Moreover, Chairman Schriber has also stated – in this hearing room in fact – 
that he would provide six to seven weeks for a hearing.  OCC is the statutory 
representative of residential consumers and my staff works hard to provide the best 
representation possible.  While we have done our best under the circumstances, history 
tells us that six to seven weeks is severely inadequate.  I urge this Committee to provide 
the Commission with direction in requiring a full nine-month hearing as required for rate 
increases under existing Ohio Revised Code Sec. 4909.18. 
 
The lack of process becomes even more egregious if one considers that under Sec. 
4928.14(D) of Sub. Sen. Bill 221, the utility can file for an automatic increase for a wide 
variety of costs which include but are not limited to environmental compliance costs; fuel 
costs; construction costs; operating maintenance and other costs beyond the utility’s 
control; costs of investments in generating facilities; and standby and default service.  
These costs can run into the billions of dollars and yet there is no requirement for a 
hearing.  As with the baseline rate proceeding establishing the electric security plan rate 
discussed above, the legislation should provide for full hearings with ample opportunity 
for preparation. 
 
Consider that prior to deregulation, fuel increases required annual proceedings to 
reconcile costs and included a biennial financial audit and management performance 
audit in which costs and practices were scrutinized to determine whether costs were just 
and reasonable and prudently incurred.  All of these historic consumer protections that 
existed for years under regulation are lost under the proposed legislation.  These need to 
be reestablished.    
 
This legislature may also want to consider other changes to how cases are conducted in 
Ohio.  For example, in some states the Attorney Examiner (or Administrative Law Judge) 
prepares a report which consists of findings and recommendations.  Parties to the case are 
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then given the opportunity to file comments to these findings, all of which are given to 
the Commission for their deliberations.  This would create a layer of independence as to 
what the evidence demonstrated. 
 
A further consideration would be to have some public discussions and deliberations “in 
the sunshine” of Commission decisions.  It used to be that there were two Commission 
meetings – one to discuss the case and the other to sign the orders.  Now orders are 
signed and there is very little public discussion to know how and why the Commission 
reached the decision it did.  With the amount of money at stake, customers deserve to 
know the rationale behind the decisions that affect their lives.    
 
In sum, the legislation needs to be amended to, at a minimum, require due process and 
ample opportunity for intervenors to prepare their case, require audits where 
appropriate and assure there are public and evidentiary hearings by the Commission. 
 
 

2. Prudency 
 
“The difference between the almost right word and the right word is really a large 
matter – ‘tis the difference between the lightning bug and the lightening.” Mark Twain 
 
It’s all in a word, yet this word matters greatly to consumers. Costs for which utilities 
seek recovery that fall within the zone of reasonableness are not necessarily – and should 
not be presumed to be – prudent. In LSC(?) Draft 6 of Sub. Sen. Bill 221, the 
Commission was required to find that for an electric security plan  “…(t)he offer and the 
prices it establishes are just, reasonable, and prudent as to each customer class…” (Lines 
1609-1610) and that for a market rate option “... the price is just, reasonable, and 
prudent…” (Lines 1661-1662).  The version that passed the legislature removed this 
prudence language for both options - (Line 2096) and (Line 2147). 
 
Prudence is defined in Black’s Law Dictionary as “carefulness, precaution, attentiveness 
and good judgment, as applied to action or conduct. That degree of care required by 
exigencies or circumstances under which it is to be exercised…This term, in the language 
of the law, is commonly associated with ‘care’ and ‘diligence’ and contrasted with 
‘negligence.’” 
 
The importance is that a cost the utility seeks to recover could fall within the zone of 
reasonableness but it may not have been the most prudent option. The removal of the 
word “prudence” withdraws a standard of care to which customers are entitled.  It is 
entirely appropriate and fitting to include a prudency standard under which the electric 
utilities are held accountable for costs they seek to pass on to customers.  The 
requirement of prudence, for example, currently exists in the purchase gas adjustment 
also known as the gas cost recovery rider.  See Ohio Revised Code Sec. 4905.302. The 
deliberate removal of such a standard of accountability is disturbing.  If the utilities 
intend to act prudently, if they intend to adhere to a reasonable level of accountability, 
then they should not object to a prudency standard.  Just as they are accountable to their 
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shareholders, they should be accountable to their customers who pay the bills. OCC 
recommends that the word “prudent” be reinserted. 
 

3. Transparency Includes the ability to Trace Costs  
 
Another aspect of transparency that should not be overlooked is the need to verify costs 
in an open process.  In the course of the discussions and hearings, a lot of assumptions 
have been made regarding negotiating settlements in cases.  Whether cases are settled or 
litigated, it is important that the resulting rates be verifiable to some degree based on 
actual utility costs.  This is the only way to ensure that customers are not overpaying the 
utility and that rates are just and reasonable.  There are a number of stakeholders who 
advocate a return to regulation.  If in fact that is a direction that may be considered, then 
we need to restore the consumer protections that are inherent in true – and not hybrid – 
regulation.  That includes a full proceeding in which costs are examined and quantified.   
 
For example, in a traditional rate case under Ohio Revised Code Sec. 4909.18, a utility 
would file for an increase and would demonstrate how its costs had risen in a wide 
variety of categories, such as for postage, labor and power plants.  Each of these costs 
would be scrutinized and both the Commission Staff and the OCC would file testimony 
and recommendations as to what the appropriate amount of the increase should be.  In the 
end, the Commission’s order would specify the amount of the increase to be granted in 
each area.  The numbers were transparent.  There was a record and a process and if two 
years later, someone wanted to review for whatever reason, what the revenue requirement 
granted for a particular item was, they could do so.  Stipulations in rate cases were a little 
less clear.  Certain, but not all categories of costs might be spelled out in the settlement 
documents.   However, the settlements were based on a compromise of each party’s 
analysis of the appropriate total revenue requirements. 
 
After SB 3 passed, we entered the era of free-wheeling deal making replete with numbers 
pulled from the air, with little opportunity to truly scrutinize the cost figures – and side-
deals in which interest groups advocating on behalf of a settlement were exempt from the 
full force of the burden created by them.  Invariably the utilities got most if not all of 
their requested increases, which was very different from what occurred in the typical 
regulated rate case.   
 
We need to go back to a system of law and process where all sides are given an 
opportunity to present their case and decisions are based on concrete evidence.  The 
public should be able to read an order and understand that the costs presented by the 
companies have been verified and their basis for inclusion in rates is just, reasonable and 
prudent.  Transparency in this sense means being able to understand the basis for paying 
the rate charged. 
 

4. Stipulations 
 
Stipulations can achieve benefits that litigation cannot.  For example, litigation is usually 
confined to the issues in the application and the decision is based on those issues.  
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Stipulations allow for more creativity and a larger view of issues beyond what may 
necessarily be filed in an application.  The Stipulation process in Ohio utility 
proceedings, however, has been abused.  What started as a process with all stakeholders 
in the room to reach a consensus (pre-SB 3), rapidly devolved to side-deals and 
discussions where some parties were sometimes excluded (post-SB 3).  The utilities 
began a process of “shuttle diplomacy” where they would reach out to various parties and 
offer the minimal amount of concessions necessary to execute the deal and once they had 
a critical mass, the door shut and few other changes could be made.  Discounts and 
special contracts were offered to large industrial customers and weatherization funding 
was offered to some low-income weatherization intervenors.  The PUCO Staff usually 
appeared to be a willing party.  Thus Stipulations were fashioned that granted the utility 
the lion’s share of what they were seeking resulting in increases that were not in the 
interests of all the parties who did not receive a special deal.  In other words, looking at 
the settlement on its face, it was not in the best interest of the public. 
 
Once a utility had enough parties on board with the settlement – sometimes the result of 
private negotiations – it has been difficult, if not impossible for an intervenor who was 
not privy to the private dealings to effectuate any meaningful change either by 
negotiations or proposing an alternative to the settlement.  OCC has found itself in the 
difficult position of trying to change even limited elements of a settlement that, under the 
PUCO’s settlement standards, will likely be approved, but not necessarily improved with 
regard to consumer benefits.  Such a process is deeply flawed.  In the case of the Rate 
Stabilization Plans, OCC chose not to sign the stipulations and to instead challenge the 
cases at the Supreme Court of Ohio which vacated one decision and reversed in part the 
other two. 
 
The problem for a transparent process on the utility’s application is that once a settlement 
is entered into, the scope of the hearing and the PUCO’s review are no longer based on 
standards for judging the utility company’s initial application even if the application is 
largely unchanged in the settlement. Instead, the hearing and the review are based on 
whether the settlement meets three PUCO criteria that I will discuss below.  Parties that 
routinely settle cases at the PUCO know how the PUCO’s standard can work in their 
favor and against diversity in the result, to the point that the PUCO’s review criteria 
actually discourage transparency for a public process on the utility’s application.  The 
challenges for the non-settling party--and for transparency--only increase after a 
settlement because typically there is a relatively limited opportunity allowed for 
discovery and case preparation on the settlement issues which can be brand new to the 
case. 
 
The PUCO’s settlement criteria are as follows: 1) whether the settlement was a product of 
serious bargaining among capable knowledgeable parties; 2) whether the settlement 
benefits ratepayers and the public interest; and, 3) whether the settlement package 
violates an important principle or regulatory practice. 
 
It was originally intended that satisfying the first criterion required a diversity of interests 
among parties signing a settlement.  But the first criterion has devolved over the years to 
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the point now where settlements will be approved where merely limited segments of 
consumers, such as weatherization providers, are signatories.  As diversity among settling 
parties becomes limited, the benefits for customers and the public interest have 
correspondingly narrowed under the second criterion.  Moreover, some of the benefits 
under the settlement criteria are not transparent at all because they are in private side 
deals that the PUCO has protected from public disclosure.  This was recently overturned 
by the Supreme Court of Ohio when they stated: 
 

{¶ 86} Both the commission and intervenor IEU-O contend 
that the possible existence of separate, undisclosed 
agreements among some of the parties is irrelevant to the 
commission’s evaluation of the reasonableness of the 
stipulation. They urge this court to conclude that the 
commission’s reasonableness review is limited to the 
written stipulation, just, according to them, as we did in 
Constellation. Whether the stipulation was the product of 
serious bargaining, however, was not addressed in 
Constellation and cannot be resolved solely by reviewing 
the proposed stipulation. The commission cannot rely 
merely on the terms of the stipulation but, rather, must 
determine whether there exists sufficient evidence that the 
stipulation was the product of serious bargaining. 
Any such concessions or inducements apart from the terms 
agreed to in the stipulation might be relevant to deciding 
whether negotiations were fairly conducted. The existence 
of concessions or inducements would seem particularly 
relevant in the context of open settlement discussions 
involving multiple parties, such as those that purportedly 
occurred here. If there were special considerations, in the 
form of side agreements among the signatory parties, one 
or more parties may have gained an unfair advantage in the 
bargaining process. Therefore, we hold that the commission 
erred in denying discovery of this information based on 
lack of relevancy.1  

 
In order to assure the integrity of the legal process and to promote the laudable goal of 
transparency, the whole manner in which negotiations and settlements are reached and 
reviewed needs to be revisited so that a process is put in place where all parties have an 
opportunity to participate along with a fair and reasonable opportunity to argue their 
positions for adoption. 
 

                                                 
1 Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohio 5789. 
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5. Side deals 
 
The problem with side deals is that they are essentially secret.  We do not know how 
many are out there and what are their terms and conditions.  Therefore, it is hard to know 
how much of an adverse impact they have had on the customers who pay the subsidies 
for side deals.  There is some concrete evidence as to the existence of a few side deals 
and much speculation as to many more.  Efforts of intervenors over the years to obtain 
the side deals have not been supported by the Commission.  Therefore, without the hard 
evidence, which is in and of itself an illustration of the problem of a lack of transparency, 
this testimony will provide information as to two which are known to exist. 

 
The genesis of side deals and their profound adverse impact on the public can be traced 
back to the very first Electric Transition Plan (ETP) case involving FirstEnergy 
implementing the newly passed Senate Bill 3.  In that case, the terms of a settlement were 
initially negotiated between just a few parties and the settlement was thereafter presented 
to the remaining intervenors.  Intervenors had the choice of signing on, negotiating for 
very modest concessions or opposing the settlement.  The settlement allowed FirstEnergy 
to collect from customers $8.7 billion in stranded costs despite analysis by several 
consultants that demonstrated this amount to be excessive. 
 
On February 13, 2001 a group of marketers filed a complaint against FirstEnergy alleging 
that FirstEnergy had continued to supply power to industrial customers using the market 
support generation that was supposed to be reserved for unaffiliated marketers to use in 
acquiring customers as a term of the Settlement in the ETP case.  The purpose of 
unaffiliated suppliers was to jump start the competitive marketplace and in the words of 
the Commission, “to stimulate the development and diversity of competitive retail 
electricity markets.”2  The suppliers in their complaint and brief requested that the terms 
of the settlement be honored so that they could utilize this market support generating 
capacity that FirstEnergy had commandeered for use in its agreements with the industrial 
customers.  Although all the briefs were filed by November, 2001, the Commission has 
never issued a decision in this case.  While most of the data is confidential, the question 
remains open as to whether the arrangements between industrial customers and 
FirstEnergy were part of a side-deal in the original FirstEnergy ETP case.  These kinds of 
arrangements had an adverse impact on the nascent competitive market and were a 
harbinger for actions and policies to come that would undermine the legislative intent of 
Senate Bill 3. 
 
A more recent example is the Duke Rate Stabilization Plan proceeding in which, 
according to a complaint filed by a whistleblower in federal court alleging wrongful 
termination, Duke’s subsidiary paid industrial customers that signed the settlement, the 
difference between the old rate and the new higher rate.3  In other words, the industrial 
customers who signed and supported the settlement paid the new rate increase amount 
every month and then received a check from a Duke subsidiary refunding them for the 
amount of the increase.  A low-income weatherization provider who also supported the 
                                                 
2 Entry on Rehearing, PUCO Case No. 99-1212-EL-ETP et al., p. 11 (September 13, 2000). 
3 Deeds v. Duke Energy Corp., Case No. 1:06CV835, Complaint (S.D. Ohio, December 7, 2006) 
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settlement received funds to do weatherization.  These parties then supported the 
argument that these settlements were good public policy.  As noted in the above 
discussion on stipulations, OCC on behalf of all Duke residential customers attempted to 
obtain these side deals in discovery.  OCC’s, request was denied by the Commission 
based upon a lack of relevance to the decision.  The Supreme Court of Ohio then 
overruled the Commission.  The details regarding this situation and the one involving 
FirstEnergy as well, cannot be fully shared as so much of the information was ruled by 
the Commission to be proprietary – a ruling which OCC does not agree with based on our 
review of the documents. 

 
OCC believes that customers have a right to know who is getting a subsidy and whether 
the recipient is getting it merely because it was part of an intervenor group or whether it 
is really needed.  There should be full due process associated with any potential to take 
money out of the pockets of Ohio’s hard-working, struggling families for the benefit of 
large corporations and special interests in utility rate cases.  Indeed, the decision maker, 
the PUCO, should know what really is happening in a settlement before plotting a course 
about what may be just the tip of the iceberg.  That would be a transparent process.  By 
failing to require the disclosure of this information, OCC was unable to determine the 
amount of the subsidy and who is paying it.  As we now understand it, this amount may 
be as high as $20 million per year. 

 
Ultimately, the problem with side deals is that parties who are insulated from the full 
impact of the terms of the settlement, stand before the Commission in support and argue 
that it is good public policy.  This is disingenuous.  These issues are too important and 
their impact on hard working families too great to be relegated to an atmosphere of “let’s 
make a deal.”  This is why OCC urges the House to keep Sec. 4828.141 intact in Sub. 
Sen. Bill 221, which requires that these side deals between customers and the utility or its 
affiliates be discoverable.   

 
6. Special Contracts 
 

Special contracts have a long history at the PUCO.  There are a number of different 
estimates as to how many are actually out there.  FirstEnergy by far exceeds all the other 
utilities in terms of the number of contracts, which are in the hundreds and perhaps 
thousands.  OCC does not know the exact number, nor when they originated and how 
many times they have been renewed.   

 
Special contracts generally fall into three categories: economic development; competitive 
response; or, interruptible rates.  Economic development contracts were usually 
negotiated if a business customer could demonstrate that it was going to expand its 
operation and add more employees or if a new business needed the rate as an inducement 
to locate in the region. These contracts were typically subsidized fifty percent by the 
utility’s customers while the utility absorbed the other fifty percent and had a fixed term 
of typically five years.   
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Competitive response contracts were given to customers who might be considering some 
form of cogeneration and to bypass the utility.  The utility viewed a customer’s decision 
to pursue cogeneration as a potential loss in sales and therefore would negotiate a 
discount that the utility subsidized by and large.  The third type of contract is an 
interruptible contract whereby the industrial customer is given a discount as set forth in a 
tariff in exchange for the utility having the right to curtail the customer’s power during 
peak periods for a specified number of hours in the year.  Generally, the curtailment 
option has been exercised infrequently.  

 
The applications and contracts that accompany the filings are difficult to follow from the 
standpoint of trying to calculate the amount of the discount that industrial or commercial 
customers can receive.  Without billing data from the customer receiving the discount, it 
is difficult to calculate in all cases what the subsidy is costing residential and other 
customers.  Attachment A provides a random sample of special contracts filed at the 
Commission.   

 
OCC opposes the grandfathering of special contracts as set forth in Sec. 4928.14(B)(4) of 
Sub. Sen. Bill 221.  Many of these contracts are at least eight or nine years old, if not 
older.  It is hard to know for sure as many contracts that were entered into in the 1990s 
were renewed through settlements in the Electric Transition Plan (ETP) proceedings.  See 
Attachment B which is a Commission Finding and Order issued on June 20, 2002 
approving the extension of numerous special contracts until the date that the Regulatory 
Transition Charges expire.  These contracts were between industrial customers and the 
various Ohio utilities and resulted from the stipulations entered into in the ETP.   

 
As an ancillary matter, because continuation of the special contracts insulated the 
industrial customers who had these contracts from the rate impacts of the Electric 
Transition Plans and presumably the Rate Stabilization Plans, the question remains as to 
whether the amendment in Sub. Sen. Bill 221 requiring that the Regulatory Transition 
Charges be continued to be collected applies to those industrial customers.  This is 
because Sub. Sen. Bill 221 also grandfathers all the existing special contracts yet again. 

 
OCC’s position is that if, as a policy matter, the General Assembly believes it is 
necessary to provide a discount to industrial customers for economic development and 
job retention purposes, then it should not be done by grandfathering old contracts and 
setting up a system with hundreds of different baselines for the establishment of rates.  
OCC instead recommends that all contracts be allowed to expire and that criteria be 
established under which industrial customers could apply for a discount.  Those criteria 
might include whether the company can document that the discount will allow it to 
increase or protect Ohio jobs or whether the company is planning to expand or enter the 
State, among other criteria.  This would protect customers from subsidizing large 
corporations who do not need the subsidy.  We should not ask struggling working 
families to pay a portion of a large industrial customer’s electric bill without first 
determining that the public assistance is needed to maintain jobs and help economic 
development in this state.   
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The special contracts or subsidies should be available for a maximum of five years, after 
which the industrial customer would be required to reapply for a new contract if the 
customer believed it was needed.  The cost of the subsidy should be shared by all 
customers including the utilities.  This would continue the policy that existed under 
regulation and would help spread out the burden to others caused by the subsidy.  
Overall, a process such as that outlined above would allow the state to better manage the 
subsidies, with regard to eligibility and amounts.   

 
Under Sub. Sen. Bill 221, customers who may no longer need or qualify for special 
subsidies would get them in perpetuity.  For example, how do we know that a company 
that received a subsidy more than ten years ago because it was expanding, has maintained 
the same or greater level of jobs?  Under the proposed legislation, the company receiving 
the subsidy could have exported the bulk of its jobs to another state or overseas.  Is it fair 
for this customer to receive a discount on the backs of hard working families who are 
struggling to make ends meet?  Further, it is unclear whether the utilities will continue to 
absorb the portion of the subsidy they have historically borne.  This will increase the 
level of subsidy that residential and other customers will have to pay. 

 
Thus, if the General Assembly determines it is in the public interest and for the greater 
good to provide a subsidy, then the General Assembly should provide criteria for 
eligibility and require a level of accountability that ensures that other customers’ hard-
earned money is being used for its intended purpose.  Given the significant rate increases 
that customers may have to absorb in the coming years for all the expenses the utilities 
are claiming they will incur, we should be careful and verify costs that others would 
impose on captive customers. 

 
7. Conclusion 

 
The message I have hoped to convey with this testimony is the importance for 
transparency in all aspects of regulation.  First, we need a process that allows all 
intervening parties the time needed to review complex utility requests.  Second, we need 
an open and inclusive process so that back room deals that benefit a few are not used as 
inducements for settlements that are bad public policy for many.  These settlements 
benefit the utilities by providing large increases that have not been properly scrutinized 
and they benefit those that sign the deals by providing them with benefits while shifting 
cost responsibility to others. 
 
We need legislation that restores public trust and due process, not legislation that 
deprives us of basic rights, such as a right to a hearing.  On behalf of Ohio’s 4.5 million 
Ohio households, I hope you take this is an opportunity to raise the bar.  Thank you and I 
am available to answer questions. 
















































































































































































